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ABSTRACT:

This work aims to analyze the changes in the legal concept of quilombo in 
Brazil between the 18th and 20th centuries as approached by Legal History in Bra-
zil. To do so, we will carry out a documentary analysis on the legal representa-
tions of quilombos and the quilombola population by letters, parliamentary acts, 
constitutions and legislation, legal scholars, among others, from the perspective 
of the history of the concepts by R. Koselleck and its adaptation to Legal History 
by P. Costa. As results we had two conceptual fronts: during the eighteenth to the 
twentieth century there was a negative acceptance of the term quilombo in legal 
sources, whereas during the twentieth century, after a long silence, it became a 
category used to embrace rights. As conclusion, we can see the quilombo had 
ceased to be, as an institution, a place with no rights, and as a social practice, 
a law with no space. The quilombos becomes, by the category Remnant Com-
munities of Quilombos, a legal space that projects its rights to other juridical 
instances.
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introDUction

On February 8th, 2018, the judgement of ADI n. 3239/DF1 at the Brazilian 
Federal Supreme Court (Supremo Tribunal Federal - STF) was finally conclu- 
ded, after the examination requests of several justices. The case related to Pres-
idential Decree n.º 4887/2003, regulating article 68 of the Provisional Consti-
tutional Provisions Act of 1988, which granted the right of collective property 
to “the remnants of the Quilombo communities”. The vote of rapporteur justice 
Cezar Peluso, stated in 18/04/20212, accepted the plea of the Partido Democratas, 
understanding that in relation to form, the decree harmed the principles of strict 
legality and of due process of expropriation. Justice Rosa weber requested to 
examine this vote, and, as stated in 25/03/20153, opened a divergence when she 
denied the unconstitutionality of the motion, since it was an immediately effec-
tive constitutional norm, with no need for specific legislation, and accepted the 
expropriation procedure in question, without chronological restrictions, obser- 
ving the constitutional dispositions, with focus on Quilombola auto-arbitration.

The terms quilombo and quilombola, thereafter, find themselves in full dis-
cussion in the Brazilian legal landscape, as concepts that enter the national law 
lexicon. On the field of history, these terms were long accepted as a space of 
resistance of the enslaved and black in general, as well as their relationship to 
the formation of urban spaces in the post-abolition period (Campos, 1998, p. 76).

However, from it came the historic-anthropological and legal category of the 
Quilombo Remnant Communities (“Comunidades Remanescentes de Quilom-
bos” - CRQs), used in the claiming of rights. The question lies in comprehending 
the legal validity of such terms over the course of history and understanding its 
specificity as a legal phenomenon. A history on how the quilombola question 
was incorporated by Brazilian legal culture is yet to be written. Between the 
eighteenth and twentieth centuries, the term incorporated several nuances due to 
various legal treatments received by Quilombos during the period. 

Social history has already breached the subject, with emphasis given to Bea- 
triz Nascimento ([1985] 2006). Nonetheless, while legal aspects were spoken 
of in the text, such as communal practice, there is no specific focus given to 
the question’s legal weight. Other research, from historians and anthropologists 
across the twentieth century, also encroaches on the subject, contributing to the 
investigation, such as Clóvis Moura (1988, 1993), Kabengele Munanga (1996), 

1 The full record of the case can be found at: http://portal.stf.jus.br/processos/detalhe.asp?in-
cidente=2227157. 

2 This vote can be found at http://www.sbdp.org.br/arquivos/material/1459_ADI3239__Voto.
pdf. 

3 This vote can be found at http://www.stf.jus.br/arquivo/cms/noticiaNoticiaStf/anexo/
ADI3239Rw.pdf. 
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Abdias Nascimento (2002), Paolo Rossi (2010) and Flávio Gomes (2015), con-
firming its novelty. 

This work proposes a historic-legal analysis of the concept of quilombo in 
eighteenth to twentieth century Brazil. The intent lies in verifying the uses, and 
its ramifications, continuities, and discontinuities, from colonial registry to dis-
cussion around the Federal Constitution of 1988 (CF/88), thereby the intent lies 
on highlighting the polysemy that the concept of quilombo went through during 
this period, from negative connotation used with punitive ends to category in the 
fight for the right of land and of cultural identity. 

1.  A HiStorY oF leGAl concePtS SUcH AS metHoDoloGY 
For reconStrUction oF A qUilomBo concePt 

Here it is employed the so called “history of concepts”, whose main theo-
retical framework lies in Reinhart Koselleck’s work. This concept must relate 
to the subject at hand (Koselleck, 1992, p. 136): the Quilombo social organ-
ization and its members, the quilombolas. This raises the questions proposed 
by Koselleck (2014) regarding the history of present time, which also orient 
this research: why such a thing is viewed as belonging to current history, while 
another is not?

In order to verify the quilombo category as a legal concept, methodologies 
of Legal History necessarily shall be used. The methodological perspective of 
Thomas Duve (2014) on cultural translation applied to legal-historical research 
assists with the investigation on the quilombo concept, considering that the in-
ception of the term occurs in Africa, being brought to the Brazilian context by 
Africans during Portuguese colonization and the Atlantic slave trade (Fonseca, 
2012).

Still under the viewpoint of Legal History, the basis for the investigation of 
the history of the quilombo concept is that it configures itself as a geographical 
space where legal spaces are constructed, such as described by Massimo Mecca-
relli (2015) and Pietro Costa (2016).

what is desired is then to construct a narrative of the many meanings that 
law has given to the term. For this, a procedure of documental research (Ricouer, 
2007), working with primary sources, seeking to consider the synchronic and 
diachronic dimensions is needed. The following sources from the eighteenth, 
nineteenth and twentieth centuries, were chosen:

i)  Carta da Câmara de Tamanduá à rainha Maria Iª. Acerca de limites de Mi-
nas Gerais com Goiás, dating back from the eighteenth century, published 
in the Revista do Arquivo Público Mineiro in 1897, and other letters availa-
ble at the Arquivo Público Mineiro on the Quilombo do Ambrósio. 
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ii)  Anais do Senado durante a Assembleia Geral Constituinte de 1823, book V, 
e Anais do Senado de 1888, book I, available online on the Federal Senate 
website. 

iii)  National periodics of the nineteenth century: Revista do Instituto Histórico 
Geográfico Brasileiro e Revistado Instituto da Ordem dos Advogados Bra-
sileiros.

iv)  Manuscripts of eighteenth and nineteenth centuries, available at the Hemero-
teca Digital da Biblioteca Nacional. 

v)  Legal work from the nineteenth century: Escravidão no Brasil, Volumes I 
and III, by Agostinho Perdigão Malheiro.

vi)  Anais da Assembleia Nacional Constituinte de 1987. 
vii)  Official documents of the Fundação Cultural Palmares on the post-Consti-

tution of 1988 period. 

According to the sources amassed above, several conceptual configurations 
of Quilombo can be assembled in their contexts, and also continuities and dis-
continuities of the concept in present times. Nevertheless, the repertoire of fonts 
highlighted here is not capable of demonstrating effectively the quilombola le-
gal experience, namely how the law in quilombola territories developed during 
the eighteenth and nineteenth centuries. Research on the oral legal history of the 
CRQs, (Santos, 2016, 2018a, 2018b), constructed from testimony of affected 
persons was started, the result of which shall depend on future field research and 
the respective case studies.

The polysemy of the legal concept of Quilombo appears to construct an 
ascendant allegory. In the past, it carried a negative connotation that substan- 
tiated a regulation of private punishment on the field of slavery; administra-
tive punishment in relation to the standardization of public space; and penal, 
in the criminalization of the conduct of quilombolas. Currently the concept 
of CRQs holds a reclaimant valency of rights that go from a new regime of 
landowning to the satisfaction of a right. It is then necessary to verify which 
are the sensitive points to the consolidation of a conception and which are 
the agents responsible for the rupture and transition to a new configuration of the 
Quilombo category.

As such, even if Legal History is much more of a “labyrinth” (Costa, 
2010), the work can help in the construction of historic-anthropological reports 
for the construction of CRQs, that keeps the polysemy of the term in mind, as 
well as the degree of adhesion of the populace and spaces researched with the 
legal designations imposed on the Quilombo space and the quilombola popu-
lation.
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2.  tHe qUilomBolA qUAnDArY BeFore BrAZiliAn leGAl 
HiStorY

Perdigão Malheiro’s conception (1867a, 1867b) exemplifies the predomi-
nant meaning in legal and political discourse on the eighteenth and nineteenth 
centuries. It is the old concept of Quilombo: the geographic space where black 
slaves and freedmen found refuge from the torture and violations of dignity in-
flicted by their masters. Beatriz Nascimento (2006) was the protagonist of the 
amplification of the quilombo concept. For her, black communities should not be 
placed on the quilombo category without give a new dimension for this concept.

In order to develop possible configurations of a legal concept of Quilombo, 
the following points will be discussed within the sources: i) the term quilombo 
in documental sources from the eighteenth century; ii) in sources from the nine-
teenth century; and iii) in sources from the twentieth century. Thusly, according 
to the limitations of presented sources, one can concoct some conceptual con-
figurations of Quilombo in the analysed contexts, so that the continuities and 
discontinuities of the historical narrative that the concept of Quilombo projects 
into present time can be considered.

2.1.  the quilombo term and territorial disputes (18th century)

The lack of documental sources on Quilombos has led researchers from 
the end of the 1970s and beginning of the 1980s to opt for oral history and field 
researches, aiming to characterize the Quilombo as a social institution, hailing 
probably from African countries, during Portuguese colonization and the Atlan-
tic Slave Trade, in its manifestation throughout history and the African pre-dias-
pora (Nascimento, 2006).

In this sense, an initial approach to the Brazilian Quilombo in the perspective 
of the translation concept is possible, as elaborated by the legal historian Thomas 
Duve (2014). Through this lens, the Quilombo on Brazilian territory would be 
a translation of the African Kilombo, as points Fonseca’s research (2010, 2012). 
This is because in a Brazilian context, the institution assumes social, political, 
and legal characteristics that differ from the African version, and at the same time 
resembles it in other social and political aspects.

As archival research developed, documental sources could be accessed, 
contributing to the written history registry on what relates to Brazil’s Quilombos. 
Regarding the XVIIIth century, it is opted, here, for the analysis of the Letter 
from the Council of Tamanduá to Queen Maria the First as regards to the limits 
of Minas Gerais and Goiás4. It is a document published by the Arquivo Público 

4 Letter, dec. 31th, 1798. São Bento do Tamanduá Municipal Council, sender São Bento do 
Tamanduá (village), Goiás (Captaincy), Geographical Limits, Colony. Original at: http://
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Mineiro magazine corresponding to an official communication dated November 
9th, 1798, describing the request of José Antônio Marques, prosecutor of the São 
Bento do Tamanduá Council5, whose objective was to base certain requirements 
that he would make to the governor and captain-general of the Minas Gerais 
Captaincy. This document was also published at the Arquivo Público Mineiro 
magazine in 1897, with the date of July 20th, 1793, being attributed to the Letter6, 
on page 49 of the First Book, where all information pertaining the Council of the 
Village of São Bento do Tamanduá are registered.

This document aims to solicit the annexation of the Triângulo Goiano (Goia- 
nese Triangle) to the Captaincy of Minas Gerais, and with that objective cites 
confrontation between the Portuguese Crown and quilombolas from the region, 
emphasizing the danger of such gatherings. This research concerns itself only on 
the usage of the quilombo term or any other references to enslaved black people 
that refugeed themselves on the Quilombos, as a means of experiencing freedom.

Referring to the mayhem, thefts and deaths that were occurring through-
out Suassuhy, Peropeba and in the Rio das Mortes District, Gomes e Freire de 
Andrade gave the order to attack, disinfect and destroy [1741-1743] the said 
quilombed blacks (negros que se aquilombam). when describing the gather-
ings to be destroyed, he names them “Great Quilombo of Ambrósio” and “Great 
Quilombo of Samambaia”7 (Martins, [1798] 2017, pp. 28-29).

Also selected were documents, dated from the eighteenth century, present in 
the Arquivo Público Mineiro about the Quilombo of Ambrósio8. For them, quilom-
bo stands for a foe to be destroyed (Document 2, Rio de Janeiro, 1746, p. 69).

In all eighteenth-century documents consulted, a clear showing of the 
conception of quilombo as a gathering of freed enslaved is present (Document 
8, February 12th, 1757, José Antônio Freire de Andrade, Snr. Juizes ordinári-
os, vereadores, e o da Camara de Villa Rica, p. 98, 98v and 99). They would 
“quilombify” (aquilombar), consonant with the defence of them being foes to 
be combatted, since they presented imminent risk to white society, non-enslaved 
and civilized. In other words, in this perspective, Quilombo was an outlaw social 
formation, the enemy of the Crown. Yet, how did law treat this at the time?

www.siaapm.cultura.mg.gov.br/modules/rapm/brtacervo.php?cid=1007&op=1. Also utili-
zed a transcription by Tarcísio José Martins (2017). 

5 Village of São Bento do Tamanduá (1789-1808). In 1740, at the location was established São 
Bento Ranch, under the jurisdiction of the São José del-Rei Council. On the year 1789 the Vis-
count of Barbacena elevated the ranch to the Village of São Bento do Tamanduá, headquarters 
of the Rio das Mortes District. Today, it is the city of Itapecerica. (Barcelos, 2017)

6 The original document is not as of yet of public access.
7 On slaves, natives, and free men in Minas Gerais, see: Lourenço (2002) e Mano (2010, 2015).
8 Documents available at Códice 45 – Livro da Provedoria da Fazenda Real das Minas Gerais. 

Livro de registro de ordem de S. Majestade e suas respostas. Transcriptions at: IPHAN – Ins-
tituto do Patrimônio Histórico e Artístico Nacional/Departamento de Proteção. These same 
documents integrate the Dossier for Landmarking of the Quilombo do Ambrósio, 1998.
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In 1740, simultaneously with the documents cited, in correspondence be-
tween the King of Portugal and the Ultramarine Council, Quilombos or Mocam-
bos were defined as “all dwellings of freed blacks, numbering more than five, in 
parts unpeopled, that count no standing ranches nor mills”. And also the Provi-
sion of March 6th, 1741, defined Quilombo as a gathering of at least five slaves, 
explicating the old legal concept of quilombo, that dictated the tone employed in 
this and the following centuries (Piovesan; Souza, 2006)

Portuguese legislation established measures that intended on hindering the 
formation of quilombos, severely punishing the fugitives:

Charter law, as His Majesty has proclaimed that blacks found in quilombos, 
being in them voluntarily, be they branded with fire and iron a letter F and be 
they found with such a mark be cut off the ear, with no need of further process9. 

Still on the eighteenth century, manuscripts that address the term “quilom-
bo” can be found, contributing to the comprehension of the term in the collec-
tive subconscious, beyond the scope of government. In a proclamation of the 
Vila de Jaguaripe Council (BA), published on September 14th, 1771, an order 
to not release any captured blacks without first examining whether they were 
taken whilst on the run or at Quilombos can be seen. It is noticeable that those 
taken at Quilombos would receive different treatment, so serious was conside- 
red the action of forming Quilombos in that context, since they were consi- 
dered outlaws. Another manuscript of the same century, hailing from the Junta 
da Real Fazenda da Capitania de Minas Gerais, states that quilombos are gathe- 
rings of gentiles10. In relation to the term gentiles, the explanation lies on its 
meaning during Brazilian slavery, in that the blacks were gentiles, meaning, 
non-Christians, hailing from pagan Africa, requiring Christianisation (Sá Netto, 
2010; Benci, 1977).

2.2. the quilombo and the wave of fear (19th century)

The wave of slave revolts, between the eighteenth and nineteenth centuries, 
boosted the fear of the slaveowner elites. Some of the fundamental events of 

9 “Por resolução de Sua Majestade, de 1.º de março de 1741 em consulta do Conselho Ultra-
marino de 2 de dezembro de 1740. Registered at fl.98V, book.9, of provisions of the office 
of the Ultramarine Council, western Lisbon, March 6th, 1741. This Charter was published as 
law at the Chancellery of Court and Kingdom, western Lisbon, March 7th, 1741” (Martins, 
2008).

10 DOCUMENT 01. Vila Rica, 1768 – 1771, 109 doc. (125p) Orig/cop. Ms. Most of the do-
cuments consist of receipts emitted by treasurer Feliciano José da Camata. Casa dos Contos 
Collection. Dossier for the Landmarking of the Quilombo de Ambrósio, 1998.
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this context were the Haitian Revolution (1793-1804), the Malê Revolt (1835), 
the Carranca Revolt at the Captaincy of Minas Gerais (1833), the growing slave 
population of the Paraíba Valley, among others. This fearful atmosphere heavily 
influenced the actions of members in all public institutions, with proof of such 
coming from the views of the quilombo category being expressed by legislative 
and legal sources of the time, mostly in outlawing it.

Agostinho Marques Perdigão Malheiro (1867b, p. 20) clearly posits the 
meaning of quilombo both as a term and a social organization on the legal context 
of the nineteenth century. It concerns black people who:

would prefer to submit themselves to the woods, and there live alone or in 
groups, subjecting themselves to all manner of rigors, sufferings, and priva-
tions, as long as they remain free from the hateful and cruel whims of the 
masters. when in groups larger than five they shall be called quilombos; as a 
people quilombolas or calhombolas, the fled blacks.

Malheiro’s perspective is connected with the idea that the only objective 
of the black people when escaping and forming Quilombos was to flee from the 
pain of bondage and the violence of their former masters’ punishment, and not 
to form their own organizations. This perspective disregards their resistance to 
slavery, as well as their fight for freedom at the time. And still, paid due to what 
was established in the Provision of 1741 on the number of people necessary for 
a gathering to be called a Quilombo.

Such a vision goes against what was seen in concrete reality, meaning 
that the quilombo had a high level of organization, promoting its own well-
being, a behaviour that continued beyond Abolition, connecting the past of 
the Old Quilombo with the Contemporaneous Quilombo. with that in mind, 
it is important to behold the conception of Quilombism, term coined by 
Abdias do Nascimento (2002) and Lopes (2003): socio-political organization 
process with the ethical foundation of securing the human condition of afro-
Brazilians.

The terminologies employed by Malheiro are in consonance with the 
meaning given to Quilombo during the eighteenth century, meaning a gathering 
of fled blacks. Nonetheless, during the course of the nineteenth century, new 
elements will be incorporated to it. It becomes prevalent the characterization of 
the Quilombo as a creation of “uncivilized”, “barbaric” individuals, immersed 
in undeniable “delay” when compared to the occidental European civilization 
model, according to which, all other individuals are considered lesser, lacking 
human citizenship11.

11 On the discussion around the humanity and non-humanity of black people and universal 
rationality, see: Mbembe (2013, pp. 150-152).
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Not by mistake, in the pages of the Criminal Code of 1830, insurrection 
is counted among political crimes, which in this particular legal document was 
pointed exclusively towards slaves that sought their freedom (Nunes, 2018, 
pp. 288-190). According to Monica Dantas, it was an effective appropriation 
of terminology from the penal codification project of Louisiana, elaborated by 
Edward Livingston (2011, pp. 24-29). Such a crime would count still with a 
special process of judgement, equating itself with Law n.° 4 of July 10th, 1835, 
which prescribed the death penalty for a slave who killed their master (Ribeiro, 
2005). It consisted of a special jury (Nunes, 2019, p. 151), faster and mitigat-
ing certain guarantees present in other judgements. It is important to point out 
that imperial penal codification considered illegal gatherings a misdemeanour, 
which could fall over any gathering that any observer could ascribe criminal 
intent.

The Law of October 15th, 1827, postulates in its article 5 the attributions of 
a Justice of Peace, and paragraph 6 attributes to those judges the right to “destroy 
the quilombos and make it so they don’t form”. About this, the Magazine of the 
Institute of the Order of Brazilian Attorneys limited itself to an explanation of 
the term quilombo and its legal meaning, founded in the normative text, already 
enshrined in the nineteenth century: an outlaw geographic space, worthy only of 
destruction (Iab, 1862)12. 

This perspective is boosted by the wave of fear that propagates during this 
century, in which the white elites groomed a fantasy where black people were a 
constant threat to peace and security: this fear was derived by a possible spread 
of insubordination of indiscipline among slaves, which very likely inspired the 
politics of immigration that the Brazilian State employed later, based largely in 
a policy of whitening and, posteriorly, during the twentieth century, the misce-
genation ideology (Azevedo, 1987, p. 125; Munanga, 2008; Dal Ri Jr., 2015, pp. 
107-144).

During the Constitutional Assembly of 1823, during the September 18th  ses-
sion, senator Costa Barros reinforced the quantitative growth of escaped slaves, 
and also as a direct consequence of that boost in number, the forming of count-
less Quilombos. In his words “these caravans keep growing every day, and so do 
their consequences”. Costa Barros’s worry reflects the popular imagination of 
the nineteenth century, of the Quilombo as a foe to be vanquished. This scenario 
makes him propose, during the Assembly, measures to destroy this foe, which 
would later be standardized in the aforementioned law that gave the Justice of 
Peace the function to destroy the quilombos. It is necessary to highlight that the 
voice of senator Costa Barros did not echo uniformly, since senator Dias rebuked 
his argument when he exposed that it was a matter of security –thus, administra-

12 As an example, see the actions of peace justices in Pelotas/RS for the extermination of the 
Serra dos Tapes Quilombos (Assumpção, 2013, pp. 189-190).
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tive law– and not of legislative nature –as it would insurrection be treated poste-
riorly. Anyhow, this motion was passed (Senado, 1823, p. 178).

After the Constitutional Assembly of 1823, the same problem is raised in 
the Provincial Legislative Assembly of Rio de Janeiro, during the session of April 
21st, 1836. In the occasion a Project was put forwards that created, in the districts 
of the province, pedestrian squads with the mission of destroying quilombos and 
apprehending the escaped slaves.

Fundamentally for imperial legal culture was to think of quilombos as the 
Palmares archetype, the greatest quilombo during the Brazilian Colonial Era, 
and from there be thought alternatives for the repression of escaped slaves, now 
using the garments of legislation as a modern apparatus for the standardization 
of society (Baiocchi, 1999, p. 35). 

In an article published at the Trimestral Magazine of the Brazilian Insti-
tute of Geography and History (Rtihgb, 1859) on the wars waged against the 
Quilombo dos Palmares13, it can be inferred that, in various passages, Palmares 
was an enemy (Dal Ri Jr., 2006, p. 203). It is paramount to consider that at the 
same time that the periodic sees the Quilombo inhabited by beings incapable of 
organization, the Crown itself contradicts it, since it considered it an enemy – the 
term enemy implies strength, something that presented grave peril to the crown 
(Rtihgb, 1859, p. 307)14.

Such relation between the break of continuities, between an old regime 
(colonial Brazil) and bourgeois revolutions (independent Brazil) presents some 
symmetry of treatment to the enslaved as political insurgents. The inclusion of 
the crime of slave insurrection on the chapter on political crime of the Criminal 
Code of 1830 is an apt demonstration15. 

Finally, it should be reinforced that by its legal sources, as well as those 
non-legal sources that mention the usage of law around the terms quilombo 
and quilombolas, the eighteenth century finds itself mired in the conception of 
Quilombo as an outlaw legal space, that requires elimination, of the conception 
of quilombola being equalled to that of escaped slave, whose criminal treatment 
is characterized by the severity of punishment to its various forms.

13 The destruction of Palmares happened in 1694, after many Dutch expeditions that invaded 
and destroyed mocambos, until the taking of the main settlement by troops under the Portu-
guese command of Domingos Jorge Velho. (História Do Brasil, 1997, p. 80).

14 The term mocambo is used in several passages. The connotation given to it is consistent 
with those shown so far (1859, pp. 303-305), above all when used by Malheiro, even if there 
was a reductionist mistake made when considering it synonymous with quilombo. In order 
to comprehend the degree of organization of the quilombos, the the precarious situation 
and the existence of mocambos are emphasized, as seen in the Bantu Dicitionary of Brazil 
(Lopes, p. 173). See the example of Palmares in Batista (2000, p. 14).

15 See also Nilo Batista (2016, pp. 31-58), when he makes a historic recapturing of the Crim-
inal Code of 1830. Likewise, Ricardo Sontag (2014) emphasizes the verifying of a “double 
level of legality” when speaking of the standardization of the penal condition of slaves.
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2.3.  the formation of the current concept (20th century): from quilombos 
to remnant communities

It is known, from other research on Quilombos, that since the Abolition of 
the Brazilian slavery system, in 1888, few legal references to the term quilombo 
can be found (Souz, 2002, p. 1). That is, the term practically vanishes and only 
returns to the legal stage during the debates of the National Constitutional As-
sembly and the enactment of the Constitution of 1988. The inquiry made on the 
sources made available in the digital platforms researched for this paper were not 
successful, given that no mention to term Quilombo or its synonyms was found 
in the period between 1889 and 1987. 

It is worth noting, however, in the legal field, the misdemeanour status of 
capoeira and its likening to vagrancy in the republican Penal Code of 1890. It 
was a form of social control over the Black populations, now free, on urban cen-
tres without defined occupation. The urban ghettos such as the cortiços became 
an object of worry, being placed as the outlaw lower class buildings of the newly 
established republican capital, that aspired for modernization and a rupture with 
to old order (Batista, 2016, pp. 58-88).

Breaking with this silencing about the quilombo, the term reappears on the 
sources at the end of the twentieth century. During the National Constitutional 
Assembly, various amendments16 were put forward using the terms: “black com-
munities”, “remnants of the old quilombos”, “old quilombos”, for example the 
amendment proposed to Article 216 of the CF/88, adopted in plenary: “From 
now onwards, all documents and sites containing historical remnants of the old 
quilombos shall be landmarked” (Senado, 1987).

This scenario of invisibility can be interpreted in two complimentary 
manners. On one hand, it was an interest of the political and economical elites 
to recognize the existence of Quilombos, inhabited not only by fled blacks, but 
also by both black and white free men during the slaving period, since land 
was gradually appropriated by groups that held economic power during that 
time. Martins (1995) observes that the makeup of the called Quilombos was 
not exclusively composed of fled slaves, since many of those Quilombos that 
were discovered, and who posteriorly would become land grants, were in fact 
gatherings of freed blacks. The settlements that submitted to authority became 
villages, then cities, originating many of those in Minas Gerais, while those that 
resisted were considered Quilombos, justifying then their destruction.

On the other hand, the construction of the quilombo category was, since 
the eighteenth century, pejorative, seeing its inhabitants as fled slaves, criminals, 
uncivilized, gentiles, murderers, among others. Therefore, the quilombo was a 

16 Amendment n.° 61 (rejected), proposed by deputy Eliel Rodrigues (PMDB/PA), Emenda 
Popular n. 20773 (partially approved).
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spatial category and identity excluded from the Republic and law until the twen-
tieth century.

An alternative reading of the invisibility phenomenon of discussions about 
the quilombo, on the legal stage, is that there was an “erasing of history”. Nothing 
new for historiography during the twentieth century, characterized by the great 
“erasures” carried out globally, and such a factor is entwined to local events 
linked to historically discriminated groups. In the same way, there was a policy 
of forgetfulness. According to Ricouer (2007, p. 452), many omissions come 
from a lack of access to the treasures of memory. while Paolo Rossi’s approach 
(2010) does not come from the history of Brazilian slavery and post abolition 
periods, it does provide subsidies for speaking of the Brazilian context, more 
specifically the erasures of history that could be promoted systematically.

Some of the research on the fields of history and anthropology that was 
started during the last few decades of the twentieth century boosted the discus-
sion of the quilombo concept (Schmitt; Turatti; Carvalho, 2002), broadening its 
meaning beyond the one attributed to it since slavery, facing the difficulties that 
come with raising a forgotten past from the limbo. In this debate, Beatriz Nas-
cimento17 contributed by dissecting the anachronic conception that prevailed 
for so long (2006, pp. 120-121). This was a fierce debate that lasted until the 
definitions of quilombo and quilombola community were established as a legal 
category.

 This controversy came from the following quandary: Quilombos or Quilom-
bo Remnants? The term was expanded and gained a specific legal and political 
meaning (Marques; Gomes, 2013, p. 142), now referring to rural black commu-
nities and the land in which they lived. Following that the term was once again 
expanded to include urban communities (Santos, 2018a, 2018b).

The Federal Constitution of 1988 versed about the Quilombos on Article 
216, item V, paragraph 5, declaring that “from now onwards, all documents and 
sites containing historical remnants of the old quilombos shall be landmarked”; 
and Article 68 from the Transitory Constitutional Dispositions Act/ADCT. This 
does not only refer to a “historic identity” that can be assumed and activated in 
the form of the law, but, above all, also that historic subjects still exist on present 
time and have as their basic condition: the fact that they occupy land, that by right 
shall be given its name (O’Dwyer, 2002, p. 13).

Following this change in meaning, rural black communities18 emerge as 
Quilombo remnants, so long as they follow the necessary certification rite. Con-
troversy followed for the fact that the new concept is overtly broad, and when 
used legally or politically there lies a risk of generalizing reality, who is often di-

17 On this debate, see also: Leite (2008); Munanga and Gomes (2006); Filho (2011); Moura 
(1993); Ferreira (2006); Santos (2016); Nascimento (2002).

18 On the controversy around the term “community”, see Burke (2012).
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verse and particular (Munanga; Gomes, 2006, pp. 70, 74-75). Such an approach 
interests this research, since this standardization does not always take into con-
sideration the peculiarities of each community, in view of the great difficulties 
faced for effective entitling of rural and urban quilombola territories.

On November 26th, 2007, came into force Ordinance n.º 98 from the Pal-
mares Cultural Foundation, that postulated in its article 2 that remnants of 
quilombo communities consist of ethnic racial groups, through a criterion of 
self-assignment, having a singular historic trajectory and specific territorial rela-
tions, with a presumption of black ancestry.

This definition broadened the comprehension of quilombo, including urban 
communities form from Quilombo remnants (Guimarães, 2009), characterized 
by resistance and permanence despite oppressions of a social, political, eco-
nomic, and legal nature, and also, recognizing them as a part of afro-Brazilian 
cultural heritage. From here on out, the category is called Quilombo Remnant 
Community.

Even then, it was inside the individualist limitations of legal dogma on the 
right to property that the STF settled the implementation of this constitutional 
mandate (STF, 2015, p. 16). This shows the limitation of the current stage of 
our legal knowledge on themes considered “alien” to legal modernity, such as 
collective property, far away from the “absolute” quality that the standardization 
of law wanted to grant to private property (Grossi, 2019). It makes no sense to 
quilombola communities to seek legal tutelage by means of legal instruments 
such as adverse possession exactly because they serve to defend a legal situation 
that goes against the “new” legal status that is being currently implemented. 
Ignoring this situation is a means of not perceiving that the right to diversity, 
including what pertains to the many different manners to own (in this case, 
land), equates to impeding the law of acting as an asset for social cohesion 
(Meccarelli, 2017).

This reinforces the contingent, and per times historicized, character of 
Human Rights, according to Clavero (2017). A history of the legal concept 
of quilombo necessarily passes through an acknowledgement of the limits that 
law has for it to (de)construct such a question. And even recent advancements 
do not secure the CRQs the enjoyment of their rights in the future, which will 
depend on the historic-legal narrative that will be built.

A primary reading of what has so far been exposed reinforces that the 
contemporary concept of quilombo is a recent creation. Better would be to 
comprehend that this concept is, in truth, a redefinition. In fact, we should 
question if the constitutional CRQ category, outlined the “R” of remnant, is not 
a nefarious limitation to the self-determination of the quilombolas (Almeida, 
2011, p. 163). Afterall, as was said, it was initially proposed by historians and 
anthropologists that, even if good intentioned, come from a different place than 
the quilombola people. Even if this can signify a limitation, it cannot be discarded 
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that at least from this point on a starting point for a virtuous sense of the term 
inside our legal system. 

FinAl remArkS

This research made a historic-legal analysis of the concept of quilombo on 
Brazil, from the eighteenth to the twentieth centuries, its developments, continui-
ties, and discontinuities on the history of present time. Many varied sources were 
consulted for each specific period, aiming to scrutinize the concept of quilombo, 
according to prevailing mentalities.

The repertoire of sources referenced is not capable of demonstrating, by 
itself, in an effective matter, the quilombola legal experience. How legal practice 
developed in Quilombos during the eighteenth and nineteenth centuries is a question 
that requires another category of sources, or perhaps other research brackets. what 
can be now done, and what can have immediate results for research of those periods 
is the oral legal history of CRQs during the twentieth century. Nevertheless, it must 
be acknowledged that the oral history of today has its limits when it comes to 
transmitting the history of the eighteenth and nineteenth centuries.

In terms of results, in relation to continuities and ruptures, it was found that 
there was a change in understanding on the legal stage on the Quilombo. when 
did it lose, in its process of legal resurgence during democratic reconstitution, the 
negative connotation established in previous centuries. If in imperial legislation 
Quilombo was something to be eliminated by Justice of Peace, current constitu-
tional sensibilities consider it something to be protected.

Still in this regard, the pejorative views of the whites on the old quilombo as a 
refuge of black fugitives, universally accepted during the eighteenth and nineteenth 
centuries, remains somewhat the same. This comes from a limitation of viewing 
only the cultural side of the quilombo, that is as a symbol of cultural resistance, 
while very rarely considering the social, political, legal, and economic side. 

Gomes (2015) adds to this conception while affirming that during the twen-
tieth century, historiographical perspective developed various images in order 
to explain the quilombo: one was the culturalist view. According to it, Quilom-
bos are only a cultural resistance phenomenon. And so, a relation between po-
litical-legal discourse and concrete history was established, somehow shining a 
light on the invisibilities, erasures and silencing promoted on the post-Abolition 
period on the legal nature of the quilombo category.

when it comes to communities, it is worth noting the positive aspect es-
tablish by the quilombolas, still in the colonial and imperial periods, while not 
focused on those times, persist, and definitely influence the anthropological and 
historic-legal concept of current quilombo. It is a relation of identities, resistance 
to slavery, fight for freedom and legal-political organization.
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Said in another way, to the quilombolas there was no rupture, since they 
never understood the quilombo in the pejorative manner established by political 
and legal discourse of yesteryear. This reflected on the elaboration of juridical 
concept, as a collective construction, with protagonism and ample participation 
of black people, in the sense of quilombism, proclaimed by Abdias Nascimento, 
while pointing the import of understanding its meaning in history, reinforced by 
Beatriz Nascimento.

The reunion of normative sources of the old colonial Brazilian regime (even 
if limited) and from the legally modern empire of Independent Brazil (with a 
relatively more developed legal, doctrinal and extrajudicial bedrock) allowed the 
verification of: i) Quilombos were taken by whites from the eighteenth and nine-
teenth centuries and outlaw legal spaces. A “lawless space” (Costa, 2016), or at 
least a place with no right to have rights, even in the context of legal pluralism 
of the old regime (Hespanha, 2006; 2012) and, even more in the nineteenth and 
twentieth centuries with land grabs against territory legally belonging to free 
black people (by way of grant) or fled slaves (by adverse possession). And ii) The 
quilombolas were, during the eighteenth and nineteenth centuries, communities 
and subjects that had no recognition on their legal practices, since in white legal 
spaces the organization and resistance of black people were kept as administra-
tive or penal crimes; finally, a “law without space” (Costa, 2016).

The legal concept of quilombo is widely marked by the idea of exclusion, 
be it philosophical or legal, as an emergence capable of supplanting, or at least 
mitigating, modern legality (Meccarelli, 2008).

At last, the path taken by the legal concept of quilombo as a legal space 
passes from outlaw to lawful (from the eighteenth to the nineteenth century), and 
from pejorative lawful to virtuous lawful (twentieth to twenty first century). Left 
is the hope that its surrendering to legality is not an instrument of mitigation, but 
for the production of human rights historically relegated to quilombolas.
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