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RESUMEN:
En el sistema legal brasileño del siglo XIX, no había un libro separado que 

compilara las normas legales sobre esclavos. Sin embargo, la expresión “código 
negro” se empleó en esa época para criticar las disposiciones penales relativas 
a los esclavos. ¿Se puede utilizar historiográficamente la noción de “código ne-
gro” para comprender el control penal de la esclavitud en el siglo XIX? Arti-
culando las normas dispersas que pretendían ejercer un control punitivo sobre 
los esclavos, dentro y fuera del Código Penal de 1830 a través de los conceptos 
de doble nivel de legalidad y regímenes legales excepcionales, lo que quisiera 
sugerir aquí es que el “código negro” puede ser una útil metáfora historiográfica. 
La articulación entre estos distintos niveles permite percibir en esta dispersión 
una lógica unitaria de compresión de garantías y libertades, tensiones inherentes 
a la legalidad moderna y percepciones subyacentes del esclavo como enemigo 
potencial (no solo por supuestas características antropológicas, sino también por 
la marginación social producida por el sistema esclavista). Esta dinámica del 
orden jurídico, aunque particularmente extrema cuando se trata de esclavos, no 
era ajena a la modernidad liberal (incluida la modernidad europea), lo que nos 
permite evitar narrativas ‘exotizantes’ del caso brasileño.
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ABSTRACT:
In the 19th century Brazilian legal system, there was no separate book that 

compiled legal norms regarding slaves. Nevertheless, the expression ‘black code’ 
was employed at that epoch to criticise criminal provisions regarding slaves. Can 
the notion of “black code” be used historiographically to comprehend penal con-
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trol of slavery in 19th century? Articulating the dispersed norms that intended to 
exercise punitive control over slaves, inside and outside the 1830 Criminal Code 
through the concepts of double level of legality and exceptional legal regimes, 
what I would like to suggest here is that ‘black code’ can be a useful historio-
graphical metaphor. The articulation between these various levels allows us to 
perceive in this dispersion a unitary logic of compression of guarantees and liber-
ties, inherent tensions of modern legality and underlying perceptions of the slave 
as a potential enemy (not only because of supposed anthropological characteris-
tics, but also because of the social marginalization produced by the slavery sys-
tem). This dynamic of the legal order, though particularly extreme when dealing 
with slaves, was not alien to liberal modernity (including European modernity), 
which allows us to avoid ‘exoticising’ narratives of the Brazilian case.

 
KEYwORDS:

Legal history; history of criminal law; slavery; Brazil; ‘black code’.

1. introDUction: “AnAcHroniSm” AnD “iDol oF oriGinS” 
or wHicH leGAl HiStorY For tHe eXcePtionAl leGAl 
reGime oF SlAVe control

“we believe that we cannot enter the communion of free peoples holding 
in one hand the whip with which our justice punishes slaves”, complained the 
famous Brazilian abolitionist Joaquim Nabuco in 1870. He was referring specif-
ically to: i) the article 60 of the 1830 Criminal Code –the first since Brazilian 
independence and considered at that time (and beyond) an important landmark of 
liberalism for having overcome the so-called “barbarism” of the old Portuguese 
Philippines Ordinances which dated to the 17th century– containing the provision 
that “if the defendant is a slave, and incurs a penalty other than capital punish-
ment or hanging, he shall be sentenced to be whipped, and afterwards, shall be 
handed over to his master, who would be obliged to carry him with an iron for the 
time and in the manner prescribed by the judge”; and ii) the sadly famous statute 
of the 10th of June 1835, which provided, among other iniquities, that “slaves 
shall be punished by death if they kill by any means, administer poison, seriously 
injure or cause any other serious physical offense to their master, his wife, de-
scendants or ascendants who live with them, or to the steward or foreman and to 
their wives who live with them” (art. 1). According to Nabuco, these provisions 
expressed the “hatred of a race”, constituting a “barbaric” “black code”1.

1 J. Nabuco 1988, 57. 
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This Nabuco’s excerpt helps us to delineate our object in two aspects. 
Firstly, in what sense could we speak of ‘black code’? Unlike other places 
that had ‘codes noirs’ as separate books that compiled all (or almost all) regu- 
lations on slavery, in Brazil this never existed. Nabuco was in fact referring 
to a provision of the general criminal code and to a special statute; therefore, 
‘black code’ was employed by him as a synonym of an exceptional legal re-
gime addressing slaves. A regime visible both within the code that so eloquent-
ly symbolised the new country’s entry into liberalism (together with the 1824 
Constitution), and outside the code. Slavery in Brazil was abolished very late, 
in 1888, and this exceptional regime also lasted until the –legal– abolition of 
the slavery regime. Nabuco mentioned the two main cornerstones of the ex-
ceptional regime of slave control in the 19th century, but not all of them. In the 
history we are about to pursue, I hope we will be able to see the various levels 
of this exceptional control regime.

Although our starting point are norms of clearly criminal law nature, 
there are levels of the exceptional regime of slave control that go beyond these 
boundaries. Therefore, the proposal of the legal historian Mario Sbriccoli for 
a penal history in a broader sense is useful for our purposes. His perspective 
allows us to encompass other types of norms, “the connections with society, 
values, interests, reasons for alarm, relations with the State, relations between 
order and guarantees”, and also social control that escapes any legal formula-
tion2. This glance towards wider horizons, even if our aim is to make history 
of criminal law, is important to deepen a contextualized understanding of crim-
inal law stricto sensu.

For guidance through the paths of slavery’s criminal control –often quite 
grim– we will resort to the concepts of double level of legality and exceptional 
legal regimes, elaborated by the already mentioned Mario Sbriccoli and the legal 
historian Massimo Meccarelli, respectively. But before we continue –the next 
section will be devoted to these two concepts– it is necessary to confess that we 
will travel along well-known roads. The relationship between slavery and crimi- 
nal law has already been addressed in different ways by historiography: from 
those who have theorized the incompatibility between slavery and the promises 
of freedom and equality of criminal liberalism imported from Europe to those 
who have sought to somehow articulate slavery ‘within’ criminal liberalism. All 
of them have ascertained the existence of an exceptional regime applicable to 
slaves3. Even concepts as double level of legality and exceptional legal regimes 
have already been employed in the analysis of one or more aspects of the slavery 

2 M. Sbriccoli 1993, 117-120.
3 See, for example: Z. M. Neto 1977; E. C. P. Duarte 1998, 217-255; A. K. Brown, 2000; G. 

Neder 2007; M. L. da Silva 2004; A. Koerner 2006; N. Batista 2006; T. I. Odon 2013; N. 
Batista 2016; K. Grinberg 2018. 
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control, though in few pages4. Thus, my proposal here is quite modest: to delve 
a little deeper into the study of these exceptional devices, attempting to connect 
aspects commonly mentioned by historiography, in order to arrive at a sufficien- 
tly complete overview of the exceptional legal regime of slave control in the 19th 
century Brazilian context.

we are going to deal with violences that hurt –or, at least, should hurt– our 
sensibility as 21st century individuals. This raises serious methodological chal-
lenges for the construction of historical narratives. To go beyond the mere “an-
ti-historical collectionism of evils” –an expression used by the legal historian Pie-
ro Fiorelli to criticize certain approaches on torture in the ius commune period5, 
but fully applicable to some works on the violence of slavery, for which penal 
control was an almost mandatory element6– we must establish which legal histo-
ry we are going to construct here.

According to the legal historian António Manuel Hespanha, legal historio- 
graphy, from the perspective of its relationship with the present, can be legitimis-
ing or critical. The first type is a continuist history which legitimates the present 
by invoking the secular permanence of tradition or cumulative achievements of 
the historical evolution. The second type is critical in the sense that it allows 
opening our horizons as individuals immerse in the present by revealing the 
existence in the past of different legal dynamics, which implies a radical commit-
ment to respecting the alterity of the past7. Thus, diachronic comparison between 
past and present becomes possible; in this way, it becomes possible to better 
perceive and outline features of the present which, without the counterpoint of 
the alternative reality of the past, would not even be identifiable.

How do the possible approaches to our theme fit into the scheme proposed 
by Hespanha? The historical narrative drawn up by 19th century Brazilian jurists 
when dealing with slavery penal norms can be classified in the first type (le-
gitimating ones). Nevertheless, the legitimation of the narrative of these jurists 
was ambiguous: on the one hand, it was a comforting history because the flow 
of events would inexorably lead to the overcoming of “barbarism”, but, on the 
other, these narratives stimulated the intellectual combat against “anachronisms” 
that tainted Brazilian “civilization”8.

4 Sontag 2016, 58-59; D. Nunes & R. Sontag 2019, 325-326; R. Sontag 2020, 381-385; M. 
F. de Andrade 2020, 142-144. Mario Davi Barbosa finished his very interesting master’s 
dissertation about domestic sanctions against slaves right after the first draft of this article 
was submitted. In several pages, he also employed double level of legality and exceptional 
legal regimes as tools for comprehending the 19th-century Brazilian slave control system, 
even though his concerns are different from mine. See M D. Barbosa 2021, 68-111.

5 P. Fiorelli 1953. 
6 See, for example: A. Ramos 1942, 84-116; J. A. Goulart 1971. 
7 A. M. Hespanha 2012, 13-30. 
8 R. Sontag 2020, 413-414. 
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A variation of critical history that was not foreseen by Hespanha also exists 
in our case. In this perspective, the iniquities of the old penal control of slavery 
are “anachronisms” that are alive, i. e. they are the “origins” of some of the 
flaws of nowadays criminal law9. This is a kind of history that seems critical, 
but which resorts a continuity between past and present. Although it is easy to 
agree that the flaws identified in the present by these authors are actually evils, it 
seems unproductive to connect, by analogy, past and present, giving the former 
the status of “origin”, without realizing that very often this relationship is much 
more difficult to prove and that it is of little help in the attempt to deepen our 
knowledge of the woes of the present time. Is all institutional violence suffered 
by marginalised groups nowadays mere echoes of a distant past? I think that dia- 
chronic comparison respectful of the specific features of the past is more useful 
to better understand the peculiar shapes of these kind of problems today. This 
approach could also allow us to raise a more daring question: could some of the 
present-day woes be more perverse than those of the past?

To avoid what the historian Marc Bloch insightfully called “the idol of ori-
gins”10, I will focus on the specificities of 19th century slave control. If we suc-
ceed in achieving this goal, the more useful this study will be to the construction, 
by eventual readers, of relevant diachronic comparisons with the present, that is, 
comparisons that do not overlook the specificities of the historical epochs. Even 
if we do not want to extend relativism to the ethical discussion about what are 
‘evils’, an epistemological relativism is necessary, for better understanding of the 
reality of the past respecting its own traits, which is not synonymous to justify 
it. Our task ceases in the analysis of the justifications employed at that time. 
Respecting the sources does not imply that the historian must identify himself 
with them.

Finally, we will not approach slavery control devices as mere “anachro-
nisms” inevitably destinated to pine away, although it is true that many of them 
occasionally trace back to remote eras. The historian Luiz Felipe de Alencas-
tro has formulated this issue very well: “slavery does not perform as a colo-
nial heritage, as a bond with the past that 19th century present would ensure of 
dissolving. Rather, it performs as a commitment towards the future: the Em-
pire reassumes and reconstructs slavery within the framework of modern law, 
within an independent country, projecting it onto contemporaneity”11. Of course, 
the prospect that this future should not overstretch existed, and this compelled 
some discourses of that epoch to conceive every single element related to slavery 
as anachronistic. Sings of this perspective were the statutes for gradual aboli-
tion of slavery, whose greatest example in criminal law was the crime of slave 

9 See, for example: T. I. Odon 2013; E. Cruz 2018. 
10 M. Bloch 2001, 51-68. 
11 L. F. de Alencastro 1997, 17.
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trafficking. Nevertheless, when dealing with this type of issue, the historical nar-
rative should watch over the sources’ shoulders: through the analysis of excep-
tional regimes of slave control, we can grasp the relative coherence –because it is 
not tension-free– between slavery and modern law. what should concern us are 
the shapes that slave control penal devices earned in the 19th century, how they ar-
ticulate with penal liberalism, simultaneously expressing intrinsic characteristics 
of 19th century legal orders and generating tensions within legal thought. Not by 
chance, unlike the public displays of floggings of the previous period, this type of 
penalty began to be applied tendentially concealed from public sight, inside jails.

For developing a narrative within these methodological boundaries, the con-
cepts of double level of legality and exceptional legal regimes seem perfectly ap-
propriate. To clarify this topic, we shall return, then, to the notion of ‘black code’.

2. towArDS A HiStorioGrAPHicAl USe oF tHe concePt 
oF ‘BlAck coDe’

The expression ‘code noir’ had already been used before the 19th centu-
ry, for example, to title collections of edicts on slaves in the French colonies 
in America12. As the historian Philippe Minard has well explained, this ‘code’ 
imposed very harsh measures against slaves but also established certain prerog-
atives in their favour (such as some limitations on certain seignorial powers)13. 
There was no pejorative intention in giving this document the name ‘black code’. 
On the other hand, the use of the expressions ‘black code’ or ‘black book’ in 19th 
century Brazilian discourses had predominantly negative connotations14.

In this pejorative sense, penal dispositions were often remembered15, but the 
most important discourse of that time that used the expression ‘black code’ was 
written by an expert on private law: Augusto Teixeira de Freitas. The famous jurist 
had been hired by the imperial government to draft a consolidation of Brazilian 
private law, which would be the first step towards a new civil code. The first edi-
tion of the “Consolidação das Leis Civis” was published in 1857 and its struc-
ture had the systematic of a modern code, but, because it was a consolidation, the 
author indicated through his notes the origin, in the existing legal order, of 
the consolidated norms. In the introduction, Freitas clarified a significant omission. 
This is the famous passage which used the expression ‘black code’: “it should be 
noted that there is not a single place in our text where slaves are addressed. There 

12 For example: “Code Noir, ou Recueil d’Édits, Declarations et Arrets, Concernant les Escla-
ves Négres de l’Amérique”, published “chez les Libraires Associez” in 1753. 

13 P. Minard 2006.
14 R. Sontag 2017, 212-221
15 R. Sontag 2017, 213. 
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is slavery among us, it is true; but, if this evil is an exception, which we deplore; 
condemned to be extinguished in the more or less distant future; we should also 
make an exception, a separate chapter in the reform of our Leis Civis; we should 
not taint them with shameful provisions, which cannot serve for posterity: may the 
state of liberty remain without its hateful correlative. The laws concerning slavery 
(that are not many) will therefore be classified separately and will constitute our 
Black Code”16. This fragment generated disparate interpretations at that time and 
also in historiography17. For instance, Joaquim Nabuco pointed out that Freitas’ 
proposal would not improve slaves’ situation at all, even admitting that the tone of 
the expression ‘Black Code’ was one of criticism against slavery18.

Now, returning to criminal law, the idea of a separate book for the provi-
sions regarding slaves was considered in the parliamentary debate on the death 
penalty during the drafting of the 1830 Criminal Code. In the session of the 
11th of September 1830, deputy André Pereira Rebouças, after arguing against 
capital punishment, arrived at the delicate issue concerning slaves. According 
to him, death penalty against slaves would be useless because of their belief in 
“transmigration” whereby “if they die, they will depart from this land to their 
own”. However, with a somewhat tortuous reasoning, Rebouças admitted death 
penalty for slaves as long as the common code was not “tainted”, as long as “a 
separate ordinance should be drawn for slaves”19. In the session of the 14th of 
September 1830, the author of one of the code drafts under discussion, deputy 
Bernardo Pereira de Vasconcellos, drew attention to the fact that those who were 
discussing death penalty and forced labour [galés] should also declare “wheth-
er this code includes slaves”20. On the 15th of September 1830, deputy Paula e 
Sousa argued that it would be innocuous to draft special legislation with death 
penalty because not only slaves deserved it: “penalties applied to slaves, it was 
said, should not enter the criminal code; but should rather be the object of special 
legislation. Besides slaves, there is in Brazil a class of individuals whose habits 
are in everything similar to those of slaves, and who for a very modest payment 
will commit a murder. These men can only be corrected by the terror of death”21. 
Paula e Sousa had answered Vasconcellos’ call, but not all deputies did so, and 
not even a question was formulated for a vote on the separation of the criminal 
norms regarding slaves.

The jurist Thomaz Alves Júnior, in his commentary on the aforementioned 
article 60 of the 1830 Criminal Code, which provided for the substitution of 

16 A. T. de Freitas 1876, XXXVII.
17 R. Sontag 2017, 207-210. 
18 R. Sontag 2017, 215-216. 
19 Annaes do Parlamento Brazileiro 1878, 496. 
20 Annaes do Parlamento Brazileiro 1878, 507.
21 Annaes do Parlamento Brazileiro 1878, 514.
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any penalty other than death or forced labour by flogging when the accused was 
a slave, remembered Teixeira de Freitas’ passage on the ‘black code’. Accor- 
ding to Alves Júnior, the Ministry of Justice circular of the 10th of June 1861 
–which, to avoid “grievous consequences”, limited the number of floggings a 
judge could arbitrate to two hundred22– did not solve the problem of this pen-
alty which, in fact, should be in a “black book”: “would it not be better for our 
legislator to say (since the flogging must be preserved in the pages of the black 
book of our slavery) that it is up to the prudent discretion of the executioner 
to apply it [flogging] in such a way that it never results in death, since this is 
against what is established by law?”. Right after “black book”, Alves Júnior 
inserted this note: “expression of Mr. Augusto Teixeira de Freitas in the Con-
solidação das Leis Civis”23.

In his commentary on the articles of the 1830 Criminal Code relating to 
slave insurrection (articles 113-115) –about which we will later return to–, Alves 
Júnior also argued that such provisions should have been separated. According 
to him, legislator should “not include in the provisions of the Code such norms, 
which would be reasonable to provide for in a special law”. In his opinion, slaves 
were unfortunately an “exceptional population”, “their crimes have special char-
acter and gravity, which is why it is necessary that a special law define them, 
punish them, and give them a model of trial”. In short, “if slavery is a fact con-
demned by reason, tolerated only for the sake of social and political order, why 
consecrate it in a free men’s Code?”24.

The expression “black code [or book]” thus indicated a proposal that did 
not materialize and, simultaneously, something that existed in the Brazilian legal 
order. For legal history, it is important to take this ambiguity into consideration, 
since the concrete non-existence of a book collecting all provisions referring to 
slaves, the fact that they were dispersed, was part of the dynamics of the legal or-
der. Historian Adriana Pereira Campos, dealing with the notion of ‘black code’, 
spoke correctly about the dispersion of slavery legislation in the 19th century 
Brazilian legal order25. On the other hand, ‘black code’ also indicated something 
that existed, which allows the historiographical possibility of ‘tying together’ 
these dispersed elements. In such a way, we can see the dynamics of legal order 
not only through its most visible features, such as a constitution or the principles 
of a criminal code. Through this approach, the expression ‘black code’ comes 
close to the concepts of double level of legality and exceptional legal regimes.

Double level of legality. In elaborating this concept, Mario Sbriccoli had on 
his horizon primarily the reactions of the newly unified Italian State in the mid-

22 Circular n. 365 de 10 de Junho de 1861, 289. 
23 T. Alves Júnior 1864, 121.
24 T. Alves Júnior 1870, 311-312.
25 A. P. Campos 2003, 65-67. 
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19th century against the insurrections of the southern populations. Against these 
groups, but also against “individuals considered dangerous, suspected or even 
guilty, but without any proven responsibility”, special procedures, severe punish-
ments and extraordinary norms were established, not to mention the recurrence 
of “abusive or illegal practices of the public apparatus”26. Deemed emergency 
situations legitimated actions contrary to “strict legality and strict jurisdictio- 
nality”27. In short, double level of legality enabled all sorts of “compression of 
rights, prerogatives and guarantees”28.

with the notion of exceptional legal regimes, Massimo Meccarelli sought to 
deepen a conceptual framework that can address exception as an inherent com-
ponent of modern legal experience29. Thus, Meccarelli proposed an approach 
hinged on the historicity of exception. To him, at the ius commune era, exception 
operated in the semantic field of ordinarium and extraordinarium. Exception was 
an anomalous fact, but, at the same time, it was “an updated expression of the 
legal order”; therefore, it was within the “fundamental principles of the order”. 
Extraordinary solutions were to be anchored in the preceding order, in tradition, 
in iustum, aequum and rationabilis, because this was its legitimation core. Not 
by chance, to make a single but sufficient example, the poena extraordinaria 
served to include the consideration of “circumstances and psychological aspects 
of crime”30. On the other hand, in the context of legalistic projects, exception 
operated in the semantic field of ordinary and emergency. Exception mirrors the 
moments in which reasons for defending the established order prevailed over the 
“protection of individual rights and liberties”. Emergency “belied” the “spirit of 
codifications”31.

‘Black code’ is a metaphor to indicate the exceptional legal regime appli-
cable to slaves, an essential level of legality to understand the establishment of 
modern legal orders. As much as Enlightenment projects promised equality, situa- 
tions perceived as “emergencies” demanded instruments that would tailor legal 
order in accordance with these requirements, to the “dangers” represented by 
certain social groups. And this was not exclusive to Brazil. As we shall see, it is 
only a local variation the fact that one of these groups was, in 19th century Bra- 
zilian context, slaves; although an extreme case32.

26 M. Sbriccoli 2009, 594.
27 M. Sbriccoli 2009, 595. 
28 M. Sbriccoli 2009, 597. 
29 M. Meccarelli 2011a, 88.
30 M. Meccarelli 2011a, 90-95.
31 M. Meccarelli 2011a, 98-100. 
32 R. Sontag 2020, 383-384. 
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3. eXcePtion GrAFteD onto tHe coDe

Massimo Meccarelli realised that, after the promulgation of the first Italian 
unified penal code in 1889, exceptional legal regimes were prevalently establi- 
shed by means of normative instruments that were external to the code: it had to 
be preserved as a monument of the beautiful liberal guarantees33. But this was 
not the case in all areas. For instance, the French tendency was quite different: 
besides the norms that remained outside the draconian 1810 penal code34, harsher 
special laws continually modified the codified text35. In Brazil, there were norma-
tive instruments outside the code, such as police ordinances [posturas policiaes] 
and special laws; and, above all, exceptions grafted ab origine in the code itself. 
we will begin with the latter situation.

Article 60 of the 1830 Criminal Code, as we have seen, determined a  
variation in the penalties applicable according to the individual involved: if the 
accused were a slave, any penalty other than death or forced labour would be 
replaced by flogging. Therefore, article 60 modified for the worse approximately 
95% of the criminal code penalties when the accused was a slave36. Flogging was 
a penalty assigned to individuals deprived of citizenship; therefore, the guarantee 
of item XIX of art. 179 of the 1824 Constitution –which abolished “flogging, 
torture, branding with a hot iron, and all other cruel punishments”– was not ap-
plicable to them37. In pre-modern law, prerogatives of individuals were organi- 
sed fundamentally according to status, i. e. according to their social belonging. 
Status privileges could be invoked in criminal cases, but slaves were precisely 
the ones deprived of almost any privilege38. Penalties differed according to the 
“quality” of those concerned, victims or perpetrators. The casuistic wording of 
the famous Philippines Ordinances often established variations according to the 
“quality” of the individuals. A theft of four hundred réis (or more) would cost for 
a slave a public whipping, while for any other individual, the judge could impose 
a lesser corporal punishment, “taking into consideration the quantity and quality 
of the theft and of the thief”39. The legislative technique of the ordinances, which 
scrupulously differentiated individuals in many situations, was avoided in the 
1830 Criminal Code, although in several articles there are specific perpetrators 
for some offenses. The simplification that the modern notion of code intended to 

33 M. Meccarelli 2011a, 105-107.
34 On the draconian traits of this code, see S. Solimano 2020, 59-81 and A. Dal Ri Júnior 2006, 

203-209.
35 M. Meccarelli 2011b, 480. 
36 It is calculated with the penalty account of the 1830 Criminal Code by V. C. Costa 2013, 

227.
37 J. M. F. de Sousa & B. A. Azambuja 1832, 313; B. F. H. de Souza 1858, 32. 
38 A. wehling & M. J. wehling 2004, 192.
39 Codigo Philippino 1870, 1208.
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establish in the name of formal equality recommended an abstract approach on 
individuals, that is, abstracted from his or her belongings40. In theory, equality 
before the law was the foundation of the new criminal law. But what can be said 
about article 60?

The modern notion of equality before the law did not result in an automatic 
disregard of the differences –real or imagined– between individuals. The new 
legal order demanded new ways of arranging differences. The casuistic tech-
nique of the old ordinances sounded completely inadequate, even though the 
fact that criminal justice was primarily focused on the prosecution of slaves and 
poor free people41 apparently did not cause discomfort among those versed in 
legal matters. Article 60 of the criminal code promoted a way of dealing with 
the problem of difference within standards that did not sound as bad as those of 
the Portuguese ordinances. However, because it was in the general part of a legal 
monument supposed to symbolise the country’s entry in the “concert of civilised 
nations”, the establishment of a code within the code did not pass unnoticed by 
jurists. At the level of the dynamics of modern legal orders, it is not surprising 
the existence of norms that eroded promises of equality and freedom, even if this 
type of provisions might cause discomfort to some extent.

19th century Brazilian jurists’ statements on article 60 were ambivalent42. 
Reproach for the existence of slavery in such an “enlightened” century was prac-
tically an unanimity among the commentators of the 1830 Criminal Code. In the 
same way, all those who made a stand on the penalty of flogging recognised that 
it was a “barbaric” punishment, hardly adequate to the “lights of the century”. 
Nonetheless, the “fact” of the existence of slavery rendered, in their opinion, the 
flogging penalty “necessary”43. According to some jurists, flogging would pro- 
bably be more effective than death penalty: reverberating a topic we have already 
seen in the parliamentary debate that resulted in the 1830 code, they hinted that 
if slaves believed that by dying they would return to their homeland, the threat of 
capital punishment could not be functional44. The “necessity” argument fainted 
only among those who wielded their discourses concomitantly for the abolition 
of the cruel penalty of flogging and for the abolition of slavery itself, that is, 
when these two commitments of criminal and private law fully converged45. Not 

40 G. Tarello 2008, 5-31. 
41 M. L. Bretas 1998, 220; T. I. Odon 2013. 
42 R. Sontag 2020, 385-392. 
43 T. Alves Júnior 1864: 120-121, 621-622; M. D. de Toledo 1878, 633-635; A. H. de S. Ban-

deira Filho 1881, 195. 
44 M. D. de Toledo 1878, 635. 
45 See, for example, C. Perdigão 1874, 442-446. For an analysis of these sources with this 

perspective, see Sontag 2020, 392-397. The historiographical productivity of the analysis of 
the connections between civic commitments of criminal law and private law in the case 
of slaves was first pointed out by A. Dal Ri Júnior 2013, 159-160. 
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by chance, the public penalty of flogging was abolished in 1886, only two years 
before the abolition of slavery.

One of the few topics discussed in plenary sessions of the parliament when 
the 1830 code was being drafted was the death penalty –and consequently, al-
beit indirectly, the crime of slave insurrection–. Some argued for the complete 
abolition of capital punishment; others only for political crimes46, following the 
liberal perspective that perceived political criminal as a sui generis criminal: 
somehow virtuous, but committing wrongdoings47. Finally, death penalty was 
maintained for murder with certain aggravating circumstances (art. 192), and, 
through an amendment that came up during the parliamentary debate, it was also 
maintained for a single crime of the title on “internal security of the Empire and 
public tranquility”: slave insurrection (articles 113 to 115). This severity was not 
strange to liberal discourse on this type of crime, which oscillated between the 
aforementioned favor rei and obsession for the maintenance of order, institutions 
and the State48.

Article 113 of the 1830 Criminal Code on insurrection translated into a 
legal norm one of the greatest fears of the slaveholding elite49: the assembling of 
“twenty or more slaves to obtain freedom by force”. The leaders of an insurrec-
tion could be punished with death, life-long forced labour or for at least fifteen 
years. Flogging was reserved for the others. This crime was the only hypothesis 
of the title on threats “against the internal security of the Empire and public 
tranquillity” in which the perpetrators were explicitly specified50, and one of the 
few of the special part of the code as a whole. Another particularity was noted 
by the jurist Carlos Perdigão: according to him, among “all civilised nations”, 
rebellion and sedition required “armed attack against the Government by many 
conspirators”, whereas Brazilian code slave insurrection had as its specific end 
to obtain freedom by force (even without weapons)51. Nevertheless, insurrection 
was classified topologically in the same title which dealt with clearly political 
crimes (articles 107 to 112). This fact indicates how elite’s imagination perceived 
the dangerousness of slave insurrections, although, technically, a jurist such as 
Thomaz Alves Júnior did not classify this crime among political ones52. Rebel-
lion, sedition and similar crimes within 19th century European codes essentially 
targeted attacks against State institutions53, which is not the case of the Brazilian 

46 See, for all, F. de S. C. Albuquerque Neto 2008, 5. 
47 About this depiction of the political criminal, see F. Colao 1986. 
48 A. Dal Ri Júnior 2006, 160-214. 
49 See, for example, the sources quoted in T. I. Odon 2013, 292. 
50 M. D. Dantas 2011, 275. 
51 C. Perdigão 1882, 340.
52 Apud D. Nunes & R. Sontag 2019, 326. 
53 See the comparison between several codes of the 19th century in J. F. Pacheco 1856, 161-

212.
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code slave insurrection. Not by chance, historian Mônica Dantas found the ori-
gins of the article 113 of the 1830 code –including the word insurrection [insur-
reição], which was not present in Portuguese dictionaries at the beginning of the 
19th century– in Edward Livingston’s penal code draft for the state of Louisiana54. 
Indeed, Livingston’s definition of insurrection is very similar to the wording of 
article 113 of the Brazilian code: “by insurrection, is meant an assembling with 
arms, with intent to regain their liberty by force”55. The Brazilian article 113 sim-
ply added the number of slaves and excluded the requirement of using weapons, 
an absence noted by Perdigão and which we can consider a clear sign of the fear 
that slaves’ assembling aroused within 19th century slaveholding elites.

The same ambivalence that we have already seen in the stance of jurists 
towards article 60 is noticeable in the comments on article 113. Thomaz Alves 
Júnior stated that legislator had been “far-sighted” when dealing with this crime. 
On the other hand, besides considering, as we have seen, that they were unworthy 
of a common code, he lamented the existence of slavery, which rendered articles 
113, 114 and 115 “necessary”56. Carlos Perdigão also complained, admitting 
the argument of “necessity”, that “posters, who will not perhaps consider the sad 
necessity of the present-time penalties regarding slaves, which means that they 
will wonder that the unassailable right of having freedom was condemned with 
death and whipping!”57. For the abolitionist (though sometimes with ambiguous 
behaviour58) Agostinho Marques Perdigão Malheiro, slavery transformed a part 
of the population –the slaves– into domestic and public enemies, always ready 
to rise in rebellion: “a volcano that constantly threatens society, a mine ready to 
explode at the slightest spark. Article 113 of the criminal code, regulating this 
very serious crime, commits it with exceptional punishments”59.

4. eXcePtion BeYonD tHe coDe

“The circumstances of the Brazilian Empire regarding African slaves de-
serve from the legislative power the most serious attention. Some recent attacks, 
of which the government will inform you, convince us of this truth”60. with these 
words, the government presented the bill that originated the horrible statute of 
the 10th of June 1835. The “recent attacks” –which historiography has already 

54 M. D. Dantas 2011, 291-296. 
55 Apud M. D. Dantas 2011, 296. 
56 T. Alves Júnior 1870, 311-314.
57 C. Perdigão 1882, 340.
58 See M. A. D. Paes 2010, 83. 
59 A. M. P. Malheiro 1866, 47, 32-33.
60 Apud J. L. Ribeiro 2005, 53. 
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profoundly analysed61– aroused the fear of the slaveholding elite, which genera- 
ted the most relevant device of the exceptional legal regime of slave control. The 
1835 statute operated along two axes: the first was the creation of exceptional 
punishments; the second was the establishment of exceptional procedural rules.

The new statute imposed more severe penalties on slaves when the vic-
tim was the master, his family or household members, for two crimes: homicide 
and serious physical injuries. The highest penalty committed by the criminal 
code for physical injury was eight years of imprisonment with work plus a “fine 
corresponding to half the time”, applicable when the injury resulted in “serious 
health inconvenience, or inability to work for more than one month” (art. 205). 
For slaves, according to article 1 of the 1835 statute, which we have already 
seen at the beginning of our journey, any serious injury to the master, his family 
or household members would result in death penalty. For murder, article 192 of 
the 1830 code committed capital punishment, but only if accompanied by cer-
tain aggravating circumstances and in the maximum degree. In the case of the 
1835 statute, any homicide perpetrated by slaves against the master, his family or 
household members would suffice for the application of death penalty.

The exceptional regime was completed with procedural rules. Although 
there were no courts specifically destined to judge crimes committed by slaves, 
the 1835 statute reversed procedural guarantees and established more expedi-
tious rites not only for crimes of homicide or serious physical offenses against 
the master, his family or household members, but also for slave insurrection (ar-
ticle 113 of the criminal code that we have already analysed) and for “any other 
crime perpetrated by slaves in which the death penalty is committed” (art. 2) 
–this norm was probably foreseeing further legislative novelties.

In the name of celerity, the 1835 statute provided that “there shall be an 
extraordinary meeting of the Jury [Jury do Termo] (in case it is not in session) 
convened by the Judge [Juiz de Direito], to whom such events shall be immedia- 
tely reported” (art. 2). Mitigating and reversing guarantees, this statute esta- 
blished that “in such crimes, the imposition of the death penalty shall be applied 
with two-thirds of the number of votes; and for other crimes by majority; and 
the sentence, if condemnatory, shall be executed without any appeal” (art. 4). 
Decrees, ministerial communications [avisos] and court decisions constituted an 
intricate technical labyrinth around these provisions of the 1835 statute62, but 
for our purposes two simple comparisons will be sufficient. The 1832 Code of 
Criminal Procedure established how many times a year jury should meet in the 
various localities (art. 316). Nevertheless, according to article 319, prosecutor 
could request the judge [juiz de direito] for an extraordinary meeting of the jury 
if it seemed to him that the delay in the trial might endanger “public safety”. 

61 See J. L. Ribeiro 2005, 43-66 and M. F. de Andrade 2020, 117-144. 
62 See J. L. Ribeiro 2005, 451-469. 
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Therefore, 1835 statute generalised the exception of article 319 in view of the 
accused’s condition, establishing a kind of presumption of risk to “public safety”. 
For a death sentence, the 1832 code required unanimity of votes of jurors (art. 
332), but, as we have seen, for slave crimes covered by the 1835 statute, 2/3 were 
sufficient. Article 301 of the 1832 code provided that “there shall be no appeal 
from the sentences passed by the Jury, other than an appeal to the District Court 
[Relação do Districto] when substantial procedural rules have not been respect-
ed, or when the Judge [Juiz de Direito] did not follow the decision of the Jurors 
[Juízes de Fato], or when he did not impose the penalty declared by Law”. All 
these appeal possibilities, as we have also seen, were denied to slaves precisely 
when –peculiar inversion!– the sentence was condemnatory.

The jurist Vicente Alves de Paula Pessoa, when referring to the aforemen-
tioned exceptions (2/3 of votes for the application of death penalty and limi-
tation of the appeal in case of condemnatory sentence), in his very technical 
notes to the procedural code, exclaimed: “barbaric things!”63. Afterwards, Paula 
Pessoa proudly alluded to an interpretation he had made and practised for the 
benefit of slaves. The 3rd of December 1841 statute had generalised the rule of 
2/3 of votes of the jury for the application of death penalty (art. 66). In 1871, a 
new statute restored with generic wording the unanimity rule of the 1832 code 
(art. 29) without making any mention of the exceptional statute of 1835. The 
derogation of the unanimity rule was clear in 1835; but in 1871, with the generic 
restoration of the 1832 rule, the doubt was raised: did the later statute derogate 
the 1835 rule or the specific statute remains in force? Paula Pessoa argued that the 
unanimity rule restored by the 1871 statute should also benefit slaves who had 
committed the crimes covered by the 1835 statute. But not everyone agreed. 
Antonio Carneiro da Rocha thought that specific rules –and therefore the 2/3 
provision– should prevail. Nevertheless, Rocha’s article ended by expressing a 
recurring ambiguity in legal matters regarding slavery: “we deeply regret that 
such a provision is still in force while the ideas teeming around are different, 
while the fate of slaves has been softened and certain rights and guarantees has 
been granted to them, but we will repeat that dura lex sed lex”64. By 1873, when 
his essay was published, the abolitionist movement was strong and an important 
step had been taken with the famous 1871 Free womb Law, which established 
that “children of slave women born in the Empire from the date of this law shall 
be considered free” (art. 1). Nevertheless, the harshness of other statutes hin-
dered expectations for the future.

The problem of the 1835 statute had been raised at least since the 1860s 
inside and outside the parliament. Concerning the parliamentary initiatives, none 
of them was able to completely abolish the 1835 statute: in 1886, only the part 

63 V. A. de P. Pessoa 1880, 269 (nota 1.632). 
64 A. C. da Rocha 1873, 189 (col. 3).
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relating to flogging was abolished by the same statute which erased article 60 
of the 1830 code65. The exceptional regime of 1835 would only fall completely 
with the abolition of slavery in 1888. In 1866, our already well-known Perdigão 
Malheiro employed a twofold argument: he acknowledged “necessity” as a valid 
foundation of the 1835 provisions66, but he also deemed that was “detached from 
all principles of justice that the first and only decision should subsist against 
slaves condemned in the special cases of the 10th of June 1835 statute and others, 
without being afforded the possibility of appeal [revisão do processo], as 
such condemnation may be unjust, as unfortunately has been verified in many 
cases”67. In addition to the abolishment of these specific rules, Perdigão Malheiro 
was calling for immediate revocation of the entire 1835 statute, perhaps because 
he noticed two exceptional foundations for it: not only the slave as a domestic 
and public enemy, but also the “revolutionary crisis of 1831”68. Malheiro was 
probably referring to the crisis that marked the abdication of Pedro I in favour of 
his son, Pedro II, who was still a child at that time and therefore could not ascend 
the throne. For this reason, a regency —that lasted until 1840— was instituted. 
However, as historiography has been pointing out, other uprisings and “attacks” 
committed by slaves had a determining role in the enactment of the 1835 statute, 
such as the Carrancas Revolt of 183369.

The next level of exception that we will analyse is beyond the code because 
it is not even a public sanction, but it is possible to access it through an article 
of the code: “Art. 14. The crime will be justifiable, and no punishment will take 
place: (...) 6.º when the evil consists in moderate punishment, which parents give 
to their children, masters to their slaves, and schoolmasters to their disciples”, 
and, furthermore, “the quality” of the punishment could not be “contrary to the 
Laws in force”. The laws of the State versus the “jurisdiction” of the master over 
his household70. was the domestic whipping applied by the master against his 

65 Lei n.º 3.310 de 1886: “Art. 1.º São revogados o art. 60 do Codigo Criminal e a Lei n. 4 de 
10 de Junho de 1835, na parte em que impoem a pena de açoutes”. 

66 “razões extraordinarias de ordem publica, de segurança dos cidadãos e familias, sobretudo 
agrícolas, fizerão expedir semelhante lei, derogatoria do Codigo Criminal nessa parte. [in 
a footnote:] Os elementos naturaes e perpetuos, originados da escravidão, exacerbárão-se 
com a crise revolucionaria de 1831 que abalou profundamente a nossa sociedade. Dahi os 
factos graves, que exigirão as providencias excepcionaes e de rigor que se tomárão para 
debellar e subjugar o inimigo domestico – o escravo” (A. M. P. Malheiro 1866, 17-18). 

67 A. M. P. Malheiro 1866, 27. 
68 A. M. P. Malheiro 1866, 27.
69 See J. L. Ribeiro 2005, 43-66; M. F. de Andrade 2020, 117-141.
70 About the ‘house’ in Brazilian legal history, which we cannot give further attention here, 

see A. C-L. Seelaender 2017. Focusing the master´s domestic jurisdiction on slave control 
and interestingly analysing it through the lens of the double level of legality and exceptional 
legal regimes, see Mario Davi Barbosa 2021, 112-166, even though these concepts were 
originally purposed to grasp the functioning of State legal order. I do not want to go so far in 
expanding these concepts. For our purposes, we could not leave aside the domestic sanction 
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slave, a practice so well known in Brazil since colonial times, a “moderate pun-
ishment” whose “quality” was not “contrary to the Laws in force”?

According to the legal historian Liliam Ferraresi Brighente, the wording 
of article 14, §6 of the 1830 code actually created possibilities for contrasting 
entrenched and violent practices of domestic punishment. In 1874, judge Luiz 
D’Albuquerque Martins Pereira condemned a master for the crime of inflicting 
light wounds (art. 201 of the 1830 code) against his slave that was flogged. His-
toriography has collected several attempts to charge masters for abuses in the 
exercise of domestic punishment, but the case of judge Martins Pereira described 
by Brighente: because the jury had considered the punishment inflicted against 
the slave moderate; nevertheless, our judge held the opinion that the requirement 
of conformity with the “laws in force” was still to be assessed. As it was a legal 
question [questão de direito] and not a factual one [questão de fato], this deci-
sion was not ascribed to the jurors, but to the judge, and the accused master was 
convicted. The affair repercussed: Martins Pereira made a point of publishing his 
sentence in the newspapers; the superior court modified the first degree decision 
in favour of the condemned master; our judge was charged for alleged violation 
of article 160 of the criminal code which provided for suspension of employment 
for one to three years against those who judge or proceed “against express law”, 
but the court acquitted him, thus recognising that his interpretation was not a 
malicious act contrary to the law. According to Brighente, the decision of our 
audacious judge Martins Pereira accomplished a fundamental aspect of 1830 
code: the affirmation of the State monopoly of punitive power71. Nevertheless, to 
what extent this specific interpretation was in the original horizon of the code is 
an answer that we will not be able to elaborate here.

The commentaries on the 1830 code used to be rarefied of reality72, but in 
Manoel Mendes da Cunha Azevedo’s book published in 1851 we find a notewor-
thy exception exactly in the section on domestic punishment.

The tone of Azevedo’s commentary on the article 14 §6 is divided into two 
clearly distinct parts. In the first one, he expressed total confidence in the do-
mestic correction power of parents and masters in relation to their children and 
disciples. In our jurist’s opinion, the very intrusion of public power into fami- 
lies to assess the moderation of a punishment could hurt the “decency”. The 
good example, according to him, was Rome, in which the jus vitae et necis over 
children was not understood as the prerogative to “capriciously take the life of 

for a simple reason: it completes the repressive system against slaves provided by the State’s 
legal order. 

71 L. F. Brighente 2019, 224-237. 
72 Sometimes, they failed to address even legal reality beyond the code. The 1871 Free womb 

Law implicitly modified the art. 14 §6 of the criminal code, creating a strange hypothesis 
of domestic sanction: the slaveowner was ascribed authority over liberated children of his 
female slaves (art. 1, §1). About this, see M. D. Barbosa 2021, 143-148. 
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those to whom they had given it”73. On the other hand, in the following pages, 
Azevedo pronounced a true libel against the “tyrannical yoke of some masters”: 
“starvation, nudity, torments and floggings are the only charitable services” dis-
tributed to slaves by some “of those wolves in human skin, who call themselves 
their masters. By having them [the slaves] baptised, these masters think they 
have satisfied the unfortunate slaves with all the religious services that Religion, 
Morals and Laws oblige them to render”. Azevedo’s pointed finger did not spare 
the judges: “the magistrates of the country are not unaware of facts of this nature; 
but the interest of indifference is reciprocal. And if any pious soul brings to court 
denounces of similar barbarities, the only real effect of the trial is the dismissal, 
of which we have examples in the city of Recife of Pernambuco. In the opinion 
of many, denunciation in such cases is a threat, if not an outrage to the dominical 
power. (...) God forgives all sorts of sins to the repentant sinner; but God does 
not forgive those who scourge their fellow men under the false title of master”. 
And then, closing his speech with a stern admonition, he warned: “he who (...) 
scourges [the slaves] with hunger, and martyrises them with floggings, is a pagan 
like those who raised crosses and lit bonfires against the primitive Christians”74.

we are not allowed to deduce that Azevedo, in the 1850’s, i. e., more than 
twenty years before judge Martins Pereira’s sentence, considered the flogging 
of slaves in itself an immoderate punishment75. All we can say is that, despite 
Azevedo’s Christian admonitions and the legal stances taken by Martins Pereira, 
the domestic whipping of slaves continued to be applied with legal authoriza-
tion until the abolition of slavery. The last chapter of these legal vicissitudes 
occurred in 1886 with the abrogation of article 60 of the 1830 Criminal Code 
(the public penalty of flogging): some voices were raised to defend that, due 
to the abolition of the flogging punishment, the domestic sanction of flogging 
would now be abolished because it became “contrary to the laws”, since there 
was no longer such a serious public penalty. However, even this interpretation 
was controversial76. A proposal that tried to limit the masters’ power to inflict 
domestic sanctions was presented in the famous 1823 representation to the Con-
stituent Assembly for the gradual liberation of slaves by one of the most famous 
characters of Brazil’s independence process, José Bonifácio de Andrada e Silva. 
One of the provisions of the bill subordinated any master’s “beating” or “cruel 
punishment” to a license from the public authority, who would determine “the 
punishment proportionated to the crime” in the “public pillory”77. But the Con-

73 M. M. da C. Azevedo 1851, 184-187.
74 M. M. da C. Azevedo 1851, 187-190.
75 The severity of the injuries used to be the fundamental criterion for determining the modera- 

tion of punishments. For an analysis of this issue based on judicial decisions of that time, 
see, for example, Brighente 2019, 421-447. 

76 R. Sontag 2020, 409-411. 
77 J. B. de A. e Silva 1825, 30.
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stituent Assembly was dissolved, and this bill was not carried forward. The 1st of 
October 1828 statute on municipal councils provided that they would report to 
a “General Council about ill-treatments and acts of cruelty commonly practiced 
against slaves, informing the means of preventing them” (art. 59). Nevertheless, 
in a commentary on this article published in the 1880s, the author had to warn: “I 
know of nothing that authorizes us to consider this salutary provision revoked”78. 
A warning not very encouraging about the effectiveness of this norm.

The next level we will address is precisely that of local administrative regu- 
lation. Among these provisions that restricted guarantees and freedoms which 
envisaged variations when dealing with enslaved individuals, it is worth high-
lighting the so-called police ordinances [posturas policiaes].

The 1824 Constitution in its article 169 ascribed the competence for the 
elaboration of police ordinances to the municipal councils [câmaras municipais]. 
The aforementioned 1828 statute on municipalities detailed the matters that could 
be regulated by police ordinances, which included “everything that concerns the 
police and economy of the municipalities” (art. 66). The jurist Pimenta Bueno 
settled a difference between administrative and judicial police [polícia adminis-
trativa e judiciária]: “police in general is the constant vigilance exercised by the 
authority to maintain good order and public welfare in the different branches of 
social service; police must assure individual rights and avoid dangers and crimes. 
It is called administrative or preventive insofar as it is intended to maintain the 
exercise of such rights and to prevent crimes, and thus belongs to the adminis-
trative power; it is called judicial when its task is to trace and discover crimes 
that could not be prevented, to capture their perpetrators, to collect evidence and 
proof, and to deliver everything to the courts”79. Therefore, in the sphere of ad-
ministrative police, the provisions of the 1828 statute listed the various subjects 
that police ordinances could regulate, among which we are interested in those 
that revolved around security, such as the control of “noise on the streets during 
silence hour, insults and obscenities against public morals” (art. 66, §4.º), and, 
more generally, article 71 established that the councils must promote and main-
tain “tranquillity” and “security” through their ordinances.

The norms issued in the exercise of administrative policing in matters of 
safety ended up creating a superposition zone with criminal law in the strict 
sense, which did not belong to local legislative power. This is a problem still 
quite frequent nowadays, although with different tones, and which is challenging 
criminal law as an extreme ratio, considering that there are rules of administrative 
sanctioning law [direito administrativo sancionador] that are sometimes harsher 
than criminal law in the strict sense. In theory, since crimes are the most serious 
offenses, only criminal law in the strict sense should manage the most serious pe- 

78 J. B. C. Laxe 1885, 145.
79 J. A. P. Bueno 1857, 170.
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nalties. Aiming to control the superposition of criminal law and administrative 
police, article 72 of the aforementioned 1828 statute established a limit for the 
penalties that police ordinances could impose: “up to 8 days of imprisonment 
with 30$000 as fine, which could be aggravated in recidivism by up to 30 days of 
imprisonment with 60$000 as fine”. These limitations, however, were eventually 
obviated in the case of slaves.

For our purposes, a few examples of this regulatory ensemble will suffice. 
Therefore, we will focus on the capital city of Rio de Janeiro, with the famous 
“Aragão’s curfew” [toque de Aragão]80 and some other provisions that could re-
sult in flogging or imprisonment for slaves.

On the 3rd of January 1825, the Intendente Geral da Polícia da Corte, Fran-
cisco Alberto Teixeira de Aragão, issued an edict [edital] –a normative form in 
the grey world of the ‘administrative police’– whose aim was to prevent crimes 
from being committed in Rio de Janeiro until “adequate general measures had 
been adopted for the country” (remember that the criminal code would only be 
published five years later). An edict, as Teixeira de Freitas defined it, was an “or-
der of some Authority, or Court, that is affixed in public places, so that it becomes 
known to all”81. Other norms, with more complex production procedures, as is 
the case of the posturas policiaes, could be announced by means of an edital; or 
an edital itself could bring to the public an order of the authority, like the one 
we are analysing now. Aragão said, in the introduction of his edict, that city’s 
“public tranquility” was being disturbed by “multiple thefts, robberies, and even 
murders”82. Hence, it was an administrative police measure related to security.

Concerning the circulation of people at night, the provisions of the edict 
had two important features: i) they prohibited circulation in specific situations 
(although not in absolute terms); ii) they brought special provisions in the case 
of slaves, as well as of “coloured men” [homens de côr] more broadly. Article 3 
stipulated that “after 10 o’clock at night in summer, and 9 o’clock in winter, until 
dawn, no one shall be exempt from being searched (...) by Police Patrols, and 
also before that time, if there is suspicion, in order to discover the use of prohi- 
bited weapons or instruments to open doors and rob houses: and so that everyone 
knows that it is 10 o’clock at night in summer, and 9 o’clock in winter, the bells 
of the Church of São Francisco de Paula, and of the Convent of São Bento, shall 
ring”. As for the slaves, the subsequent article provided that “at any time, day or 
night, the slaves may be searched, who are forbidden under penalty of flogging 
not only to use any prohibited weapon, but also to carry sticks”. The curfew was 
stated in article 7 and targeted the operation of commercial or entertainment 
establishments and people who were there “out of hours”: “every person, who 

80 See: T. Holloway 1997, 58-61; A. Chazkel 2020, 106-134. 
81 A. T. de Freitas 1882, 60.
82 Edital de 3 de janeiro de 1825, sin paginación. 
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after the ringing of the bells is found in a shop, tavern, bar or gambling house, if 
he is free, shall pay four thousand eight hundred réis from jail for the first time, 
for the second, double, and so on progressively; if he is a slave, he shall be led to  
the dungeon [calabouço] and punished with flogging; and the owner or cashier of the 
house shall also pay nine thousand six hundred réis from jail for the first time, 
for the second, double, and for the third, triple, and the license shall be revoked 
so that it will no longer open”83. The dungeon [calabouço] was a slave detention 
chamber in Rio de Janeiro, which basically received runaway slaves, those left in 
storage [em depósito] and those caught for breaking police ordinances. In the cala- 
bouço were applied the public floggings of article 60 of the criminal code, the 
floggings prescribed by administrative rules such as those we are now analysing, 
as well as floggings at the request of slave masters84, which we shall see further 
on. Back to the edict, article 6 was also related to the ringing of bells, but inten- 
ded to prevent behaviour (considered) suspicious (and not the nightly circulation 
of people in general): “it is forbidden after the ringing of bells to stand still, with-
out a manifest motive, on street corners, squares and public streets; to whistle or 
give any other signal. This prohibition extends to blacks and coloured men even 
before that hour, as long as it is night”85. Commenting on these provisions, histo-
rian Thomas Holloway correctly observed that the promise that “the law will be 
the same for all” in the 1824 Constitution “turned to be a high-minded principle 
that had little to do with life on the streets”86.

The wording of the provisions in determining the differences of legal con-
sequences for specific types of individuals reminds us of the casuistic technique 
of the Philippines Ordinances, which should not surprise us at this normative 
level that regulated such minute things. Perhaps because of this, and the obvious 
similarity of content with some old prohibitions, Holloway considered the 1825 
edict a “reversion to the spirit of absolutism”87. However, to consider such rules 
a “return”, an ‘archaism’, sounds like an artificial separation of very recurrent 
elements in legal modernity. Through the concepts of double level of legality and 
exceptional legal regimes, it is possible to understand these liberticidal norms as 
part of the modus operandi of liberal legal orders.

Not coincidentally, the 1838 Code of Police Ordinances [Código de Posturas] 
of Rio de Janeiro –posterior, therefore, not only to the 1824 Constitution, but also 
to the 1830 Criminal Code– contained several provisions with this same charac-
teristic. Title seven, §6, established a curfew specifically addressed to slaves: “any 
slave found from seven o’clock in the afternoon onwards, without a letter from 

83 Edital de 3 de janeiro de 1825, sin paginación.
84 See T. Holloway 2009, 253-282.
85 Edital de 3 de janeiro de 1825, sin paginación.
86 T. Holloway 1993, 48.
87 T. Holloway 1993, 49.
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his master, dated the same day, in which is declared his purpose, shall suffer eight 
days’ imprisonment, and the master shall be informed”88. Title four, §3, imposed 
different penalties for freemen and slaves who committed obscenities in a public 
place: “any person who in a public place utters indecent words, or makes gestures, 
or adopts attitudes of the same nature, or presents a picture or figure offensive to 
public morals, shall be fined 20$000rs. paid in jail, where he will be kept for 8 
days, if before that time he does not pay the fine. If he is a slave, he shall suffer 25 
lashes”89. The 1828 statute mentioned above had determined the limits of admissi-
ble sanctions in police ordinances; but the flogging clearly exceeded them...

In the §25 of title ten, we find an example not only of a differentiated sanc-
tion for slaves, but also of a curious intertwining of public and private: “any-
one who, with inciting words, causes discord and speaks ill of Brazilian and of 
those born outside the empire, shall be fined, for the first time, 20$000 rs. with 
5 days in jail, for the second, 40$000 rs. with 10 days in jail, and for the third, 
60$000 rs. with 30 days in jail. If he was a slave, he shall be taken to the dungeon 
[calabouço], and the master shall be immediately informed to order him to be 
whipped 100 times, according to the law, and if he refused to do so, he shall suf-
fer a fine of 30$000 rs. with 8 days in jail”90. A public police ordinance required 
the exercise of domestic punishment, private, by the master against the slave.

The same entanglement, but in the other direction, also existed. The master 
could request the public force to apply punishments –as if they were domestic– 
against his slaves. The aforementioned dungeon [calabouço] received slaves sent 
by their masters to be punished with imprisonment or with floggings applied by 
public agents. For this reason, the Aviso n. 356 of the Ministry of Justice of the 
3rd of November 1831 had to take measures against abuses, warning that, “in 
the calabouço, the application of more than 50 lashes to slaves at the request of 
their masters and in two days should not be consented”. Another passage of the 
warning serves as evidence of the existence of another feature of an exceptional 
regime, which is illegality by circumventing strict jurisdictionality: “and when 
slaves have committed any crime, a legal process must precede so that, as a result 
of a sentence, more lashes may be given”91. On the 10th of February 1832, the 
Ministry of Justice had to take measures against the accumulation of slaves in the 
calabouço sent by their masters for correction or simply for storage [depósito] 
“until they are sold”: “henceforth no slave shall be kept in the calabouço by order 
of his masters for more than a month, and all those who are there now shall be 
expelled within fifteen days”92. The calabouço as an extension of the ‘house’?...

88 Codigo de posturas 1854, 67. 
89 Codigo de posturas 1854, 47.
90 Codigo de posturas 1854, 88-89.
91 Aviso n. 356 de 3 de novembro de 1831 1876, 263. 
92 Aviso n. 67 de 10 de fevereiro de 1832 1875, 93.
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A final example of the variations that provisions on slave control suffered 
at the level of administrative police where the intertwining of public and private 
power is also noticeable. Decree n. 3.607 of the 17th of February 1866, on the 
urban guard, in establishing the duties of the “district commanders” [comman-
dantes de districto], determined that they should “arrest runaway slaves, or those 
found in the streets after 10 o’clock at night without a letter from their masters, 
unless they recognize in some way that they are in the service of their masters” 
(art. 3, §41, inc. 5º). we will not dwell on the complex issue of slave escapes; 
yet, to conclude our point, it is worth noting that such norms turned police into 
instruments of slaveholders and/or crystallized their authority. It is reductionist 
to conceive the State, the criminal justice, and the police apparatus in the 19th 
century Brazilian reality as mere instruments of class domination93, but it is 
evident that specific situations of instrumentalization existed.

In the different situations we have seen in this section, the level of excep-
tionality could vary, either because of variations in legislation or because of in-
terpretations and/or ways of enforcing legislation. A good example of the first 
case, already mentioned here, was when the 1841 procedural reform generalised 
the rule of two-thirds of the votes of the jury for the application of death penalty. 
For several years, in this respect, there was no difference between the infamous 
1835 statute and the common legal regime. The exceptional sulcus would be 
dug again with the 1871 reform which restored, for common cases, the rule of 
unanimity. Another example is article 94 of the 1832 Code of Criminal Proce-
dure, which prohibited death penalty if the only evidence were the defendant’s 
confession: would this general rule also apply to the crimes of the 1835 excep-
tional statute? Different answers were given to this question throughout the 19th 
century94. From 1876 onwards, Emperor Pedro II commuted all death senten- 
ces95, including those under the 1835 exceptional statute, which brought the 
punishment regime for slaves closer to the common one. It was not by accident 
that the emperor’s policy generated criticism from the slaveholding elite, which 
was worried about the dissolution of the exceptional regime of slave control96. In 
any case, we will always be faced with variations in the level of the exception in 
relation to the common regime. Furthermore, the very definition of what would 
be a crime comprised in the exceptional regime would have to be traced in prac-
tice when dealing with concrete cases, and something, naturally, would remain 
in the common realm.

93 See, for example, I. de A. Vellasco 2004 and R. A. Ferreira 2011, 38, 86, 153 (and the biblio-
graphy quoted by him).

94 See J. L. Ribeiro 2005, 531-568. 
95 This timing was determined by J. L. Ribeiro 2005, 306. 
96 See A. B. de A. Costa 2019, 276-279. 
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4. towArDS A HiStorioGrAPHicAl USe oF tHe concePt 
oF ‘SlAVe-enemY’

Slave was synonymous of a potential domestic and public enemy. How 
could we historically comprehend this relationship so often noticeable in the 
19th century Brazilian discourses? Ideally, the answer to such a problem involves 
two other intricate questions: how does it happen, historically, the shift from the 
construction of otherness to the construction of enemy? Halfway along this path, 
how does it happen, historically, the shift from the construction of criminal to the 
construction of enemy? Here we will not be able to explore properly these vast 
and complicated territories, but I would like to essay some possible theoretical 
paths and raise some hypothesis on how this problem appears specifically in 
relation to slaves in the 19th century Brazilian context97.

If enemy is someone who represents a serious threat to social order, some-
one who does not cause harm only to an individual or to his entourage, the re-
flection on enemy is a reflection on criminal justice as it has been built since 
the end of the Middle Ages. Since then, it is very frequent the duplication of the 
criminal harm: the crime may be an offence to private individuals, but precise-
ly because it is a crime, it offends public order and must be pursued by public 
apparatus. The figures of the criminal and the enemy, apparently, are concentric 
circles. As pointed out by the legal historian Pietro Costa, within the medieval 
hierarchical conception of order, the expulsion of the criminal (from life or from 
his community) was legitimate because the criminal-enemy represented the risk 
of corruption of the social body as a whole98; within the Enlightenment theories 
of social contract, despite the equivalence between the value of the order and the 
individual, this same individual, by committing a crime, placed himself as an 
enemy of the social order instituted by the contract. “Expelling him”, including 
through the death penalty according to some authors, would be acceptable99.

About the practices and representations concerning the criminal as enemy, 
the approach of the legal historian Paolo Marchetti invites us to dismantle some 
stereotypes about pre-modern criminal law: is it possible to conceive the criminal 
as enemy in a context in which crime was not formulated in terms of criminality, 
in which the problem of recidivism was perfectly marginal? Thus, would it be the 
criminal as enemy a novelty of the 19th century?100

97 The link between slaves and enemies is not a novelty on historiography. This link has been 
already proposed, for example, by Celia Maria Marinho de Azevedo (2003, 32-48; 1996), 
Tiago Ivo Odon (2013) and Eugeniusz Cruz (2018, 473-475), but without raising the issues 
I am trying to raise here.

98 P. Costa 2010a, 39-44. 
99 P. Costa 2010a, 44-47.
100 P. Marchetti 2009, 1.015-1.019. Eugénio Raúl Zaffaroni’s approach on this issue seems to 

be a good example of an opposite perspective in comparison with Marchetti’s. According 



133

“BLACK CODE”? THE EXCEPTIONAL LEGAL REGIME OF SLAVE CONTROL

On the other hand, before or after modernity, the superposition between 
criminal and enemy is not perfect. It is enough for us to consider two examples: i) 
when the criminal is someone with whom it is possible to negotiate to compensate 
the damage caused by the offence to the victim or to his or her family; ii) when the 
criminal is granted with all legal guarantees against eventual excesses of the punitive 
power. These two situations had very different roles and weight depending on the 
historical moment (the very relevant negotiation in medieval times; the guarantees 
to the individual through State legislation in modernity), but both indicate that the 
criminal is not necessarily an enemy. Even the obsessed followers of the scuola 
positiva conceived, beside the so called natural and/or habitual delinquents, the 
existence of occasional criminals101, who certainly do not fit in the enemy figurine. 
All this shows the historiographical possibility of analysing the shift from criminal 
to enemy. The already mentioned Paolo Marchetti, even suggesting a kind of 
approximation between the notions of criminal and enemy in modernity, has 
acknowledged this distinction when emphasizing the growing obsession, along the 
19th century, with a particular type of criminals: the recidivist102.

How should the concept of enemy in the penal sphere operate historiographi- 
cally? Firstly, we need a concept that gives due space to the linguistic uses of 
each historical moment. But this is not enough, because, in the limit, this guide-
line would lead us to abandon any previous definition. Our a priori definition 
needs to be weak in order to give due space to specific historical articulations103. 
A concept with historiographical functions, which is what we want, does not 
intend to make the notion of enemy a means to identify a “timeless expulsive and 
sacrificial vocation of homo sapiens”, but must be able, despite the long duration 
of the problem of enmity, to “capture the historically determined characteristics 
of the single contexts being analysed”, to use Pietro Costa’s words104. Besides in-
dicating which social characters were labelled as enemies within each historical 
moment, historicising enmity also involves considering the historical variations 
of its concept.

to Zaffaroni (2014, 24-26), enmity is an “obstáculo do pensamento pré-moderno arrastado 
contraditoriamente pela modernidade”, a kind of absolute State within the rule of law [Es-
tado de direito].

101 See the synthesis written by E. Ferri 1928, 270-271. In Brazil, following Ferrian perspecti-
ve, see, for example, C. Motta 1927, 48-53 and 119-126. 

102 P. Marchetti 2009. 
103 As Pietro Costa has well explained, it is inevitable for the historian to have starting points, 

but they should merely be instrumental to the posing of questions to the past, and not the 
result of the search for a true theory, because, for the historian, the past should not be a mere 
component, an illustration, of a true general theory (P. Costa 2010b, 53-57).

104 P. Costa 2009, 6-8. Eugénio Raúl Zaffaroni (2014) seems to carry out an opposite approach, 
because he often suggests enmity as an almost atemporal structure of criminal law, though 
in several passages of his book he was able to identify some relevant historical specificities 
of enmity (but always functionalised to the demonstration of a general theory).
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Therefore, when are we dealing with the concept of enemy? Two hints seem 
relevant to me: i) when the agents of the period studied thought that there was “a 
threat or a violent attack against the constitutive elements of a certain political, 
legal [and/or social] structure”105; ii) and when the reaction to such threats is 
exceptional by differentiating the ‘equals’ from the ‘others’106. At this point, we 
should ask: how does differential treatment for the enemy operate in a system 
hinged on status, i. e, on the attribution of rights and duties according to the 
social groups an individual belongs (medieval and ancien régime)? How does 
differential penal treatment articulate with the promises of equality and legality 
of modernity? The answers to these types of questions allow us to see the locali- 
zed functioning of different concepts of enmity in the history of criminal law.

Now it is time to focus on our specific historical context, that of the 19th 
century, in which the construction of the enemy reveals the “internal tensions of 
the modern principle of legality”107 and of the notion of equality108.

The slave as enemy in 19th century Brazil is not an anomalous pheno- 
menon in relation to the criminal law of legal modernity. As Pietro Costa well 
explained, “the equality of individuals before the law is one of the strengths of 
modern criminal law: differences disappear; subjective aspects become legally 
irrelevant. Everything revolves around the objective definition of offences and 
the application of rules regardless of the qualitas personarum”. However, “when 
the theoreticians of equality between the 18th and 19th centuries spoke of indivi- 
duals to claim their equality, they had in mind a predefined socio-anthropologi-
cal type of individual: the free, proprietary, autonomous, male, European, adult 
individual to whom are attributed the endowments of rationality that allow them 
to calculate the effects of their actions and to project their own lives. These same 
theoreticians, however, counterposed to the class of free, autonomous, proprie- 
tary individuals a class of non-proprietary, heteronomous individuals, a class 
that was, not by chance, called, in 19th century culture, dangereuse. Only for the 
free-rational-proprietary individuals does the principle of legality, with all its 
corollaries, operate in full regime”109. The slave as enemy, against whom an ex-
ceptional legal apparatus of control was built, is one more of those cases in which 
the noble principles of modernity did not fully operate —a quite extreme case.

105 P. Costa 2009, 3. 
106 These guiding criteria seem to be present –although not always explicitly formulated– in 

some important works dedicated to the enemy in the history of criminal law, such as P. Costa 
2010a, P. Costa 2009, G. Cazzetta 2009, P. Marchetti 2009 and E. R. Zaffaroni 2014 (the 
latter, however, with the flaw of making the historical narrative an instrument of a general 
theory founded on the assumption of enmity as an almost atemporal structure of criminal 
law).

107 P. Costa 2009, 18. 
108 P. Marchetti 2009, 1.023. 
109 P. Costa 2010a, 45.
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The figure of the slave as an enemy can be described on several levels. The 
first is that of the supposed anthropological features of such individuals: they 
would be closer to “barbarism” and “animality”. The second level concerns the 
relationship between slaves and social order. A slave did not become an ene-
my (and therefore liable to expulsion or segregation) only when he committed a 
crime (or something similar) or because of his propensity to commit crimes due 
to his so-called anthropological features. Although he was recognised as a person 
with rights and duties in various situations (especially in the criminal sphere, so 
that responsibility, and the consequent application of punishment, became plau-
sible), the slave did not break the social pact, the order, when he offended it. He 
was not thrown from the inside to the outside because he was never ‘inside’. Not 
by chance, the constitutional text did not even mention the slave; not by chance, 
the constitutional abolition of cruel punishments and floggings, according to 
several jurists of that time, did not benefit him. The slave was placed a priori 
outside social pact; he was an enemy by his very condition as a slave. The slave 
individual offended the social order, the established hierarchies, the supposed 
“gratitude” to the masters who taught them Christianity, keeping them away from 
“barbarism”, but he did not break with a pact or an order that fully included him.

The representation of the slave as an enemy exposed a domination relation-
ship. Here is another trait of the radical nature of the slave’s case. Many of the 
discourses that painted slave as an enemy came from the pen of abolitionists110. 
The crux of the argument was: as long as the relationship of pure domination 
between masters and slaves exists, there will always be an enemy ready to react 
to this status quo. The enmity is the result of slave ‘marginalisation’, not the 
opposite. As the already mentioned Perdigão Malheiro said: “this exceptional 
legislation against the slave, especially regarding master’s rights and duties, the 
application of the penalty of flogging, the abuse of the death penalty, the prohi-
bition of appeals, requires reform. This legislation is not in accordance with the 
principles of science and this excess of rigour has not produced the expected 
effects. The history and the criminal statistics of the Empire have continued to 
register the same crimes. This will only improve as customs change in favour 
of the miserable slave, making captivity more bearable or less intolerable, and 
finally abolishing slavery”111. In the 1823 bill by José Bonifácio de Andrada e 
Silva, which we have already seen above, “Africans” were portrayed as “savag-
es”, however, the enmity was the result of the slave society. According to him, 
a gradual process of abolition would be necessary so that the “Africans” would 
become industrious and “worthy of freedom”. with the abolition of slavery, the 
“inhabitants of this Empire” would be able to get “their families rid of domestic 
examples of corruption and tyranny, of enemies of their own and the State, who 

110 See C. M. M. de Azevedo 1996. 
111 A. M. P. Malheiro 1866, 24. 
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nowadays have no country, and who may become our brothers, and our compa-
triots”. In the process of “civilising” the “African savages” through Christiani-
sation, it would be necessary to deprive them “as little as we can of their dignity 
as men and citizens. This is not only our duty but our greatest interest, because 
only then will they retain the hope of one day becoming our equals in rights and 
beginning to enjoy from now on the freedom and nobility of soul that only vice is 
capable of robbing us of, they will serve us with fidelity and love; from enemies 
they will become our friends and clients”. The shadow of the Haitian revolution 
was looming: “experience and reason show that wealth only reigns where free-
dom and justice reign, and not where captivity and corruption dwell. If the evil 
is done, we must not increase it, gentlemen, by multiplying more and more the 
number of our domestic enemies, of those vile slaves who have nothing to lose, 
but everything to expect from some revolution like that of S. Domingo”112.

6. FinAl remArkS: eXcePtionAl leGAl reGimeS AnD 
“eXoticiSAtion”

“If in civil relations it was repugnant to the distinguished jurisconsult  
Teixeira de Freitas to consolidate the current legislation concerning slavery, in the 
field of repression, it is inconceivable that crimes particular to the servile state 
and forms of cruel and infamous punishments, abolished by art. 179, n. XIX, 
of the Constitution of the Empire, corresponding to the existence of an order of 
things that ceased with the abolition of that state (...), could continue to subsist in 
the body of a codification. The exceptional regime imposed on the servile state 
in the sphere of Criminal Law wounds more deeply the common feelings of 
justice and humanity, constituting a monstrous attack on current civilization. Thus, 
in a living law no dead parts should remain, which represent, as a sad reminder, 
the residues of a doomed institution that has already disappeared”113. Soon after 
the abolition of slavery, in October 1888, the abolitionist that we met at the beginning 
of our journey, Joaquim Nabuco, presented a bill to remove all provisions referring 
to slaves from the 1830 Criminal Code. Legally, an innocuous operation; but the 
modern notion of code has a symbolic dimension that can be glimpsed in this 
type of initiative. The quotation that opened this paragraph is from the exposição 
de motivos of the bill for a new edition of the 1830 Criminal Code elaborated 

112 J. B. de A. e Silva 1825, 24-25, 38-39. For other examples of the slave-enemy topic, see 
the sources quoted and analysed by C. M. M. de Azevedo 2003, 32-37, 46-48. Historiog-
raphy has focused on the fears of the slaveholding elite about a potential reproduction of 
the Haitian revolution in Brazil several times: from a legal historian perspective, which has 
emphasised on how decisive this correlation was at the birth of Brazilian constitutionalism, 
see M. V. L. Queiroz 2017, 100-180 (and the bibliography quoted by him). 

113 J. V. de Araújo 1910, 2.
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by the jurist and deputy João Vieira de Araújo, who intended to realize Nabuco’s 
proposal: to extirpate the ‘black code’ from the 1830 code. The new edition of 
the 1830 code never came into force because it was completely replaced in 1890, 
which does not mean that there followed a criminal law without ‘betrayals of the 
rule’ or ‘enemies’. But this is a history we obviously cannot follow here.

The exceptional legal regime that targeted enemy-slaves was not a simple 
anachronistic remnant of past times. The specificity of the notion of exception 
typical of modernity is noticeable in some positions of certain 19th century 
Brazilian jurists. António Herculano de Souza Bandeira Filho, for example, even 
though he was against slavery, thought that the punishment of forced labour 
should be stiffer when the convict was a slave114. Several other jurists of that 
time adopted, as we have seen, similar positions: on the one hand, to deplore 
slavery, on the other hand, do not adopt the legal interpretations that were most 
beneficial to slaves. Some of them even made an effort to interpret existing law 
favourably to slaves, but it is the ambiguous positions which probably leads us to 
the heart of the modern concept of exception. The logic of the extraordinary of 
the ius commune, in the Meccarellian sense, gave jurists the space they needed to 
absorb situations considered beyond the ordinary within the traditional principles 
of the legal order. Differently, our 19th century jurists often found themselves 
trapped between denouncing existing law (claiming for legislative reforms), and 
restating the logic of the slave legal system through interpretations in line with 
the harshness of the law.

The exceptional legal regime of slave control in the 19th century Brazilian 
reality was not an anachronism, nor was it an exotic and unique plant in the 
garden of liberalism. In the ideological clashes of that time, the discourses of 
anachronism and exoticism served as weapons for those who adopted a certain 
version of liberalism. This is why I mentioned at the beginning the articulation and 
the tension that this exceptional legal regime produced. The concepts of double 
level of legality and exceptional legal regimes served us to avoid the risk of an 
exoticising historiographical narrative, a trait that is often possible to perceive 
within researches on this subject. The necessary respect for the otherness of the 
past is not to be confused with exoticisation, which, more commonly, operates 
at the synchronic level: the object of analysis is transformed into a foreign body 
in the frame of references of the studied period. In 19th century discourses, it is 
possible to perceive the existence of a sort of self-exoticisation with ideological 
purposes: it is the case of the jurist Carlos Perdigão when he denounced that the 
public penalty of flogging of article 60 of the criminal code would turn Brazil 
into a “unique exception within Christian civilization”115. On the other hand, 
there was also, albeit less frequently, the opposite strategy: probably to save 

114 A. H. de S. Bandeira Filho 1881, 195. 
115 C. Perdigão 1874, 446. 
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some patriotic pride, some discourses tried to bring the aforementioned article 
60 closer to existing provisions in European legislation116 (although the European 
examples clearly had a lesser impact on their legal systems). This strategy of 
‘normalisation’ or ‘naturalisation’ does not prevent us to recognise the strings 
connecting our exceptional legal regime to the operating of modern legal 
systems, because we are talking about, to raise only the most basic argument, an 
exceptional regime. Nevertheless, escaping from ‘normalisation’ seems simpler, 
hence, we must reflect further on ‘exoticisation’.

The risk of ‘exoticisation’ arises when the history of the Brazilian 
exceptional regimes of slave control is told as a history of ‘archaisms’. These 
regimes would be something that are not exactly liberalism, or that would 
produce a completely sui generis version of liberalism, sometimes related to 
a supposed typicality of Portuguese or Iberian culture. These peculiarities, 
in some of these narratives, would explain the shortcomings of present-day 
Brazil. The blind spot of this approach is the various links of Brazilian issues 
with what was also afflicting, to a greater or lesser extent, other parts of the 
world, such as Europe. The lack of a closer look at the international context 
leads to ignorance of the exceptional regimes that existed within, outside 
and beyond 19th century European penal codes, to disregard the existence of 
curfews in 19th century European cities, and so on. As Amy Chazkel has well 
reminded us, we must avoid that situations of “miscarriage of the rule of law in 
postcolonial Latin America” lead us to representations tending “to pathologize 
the Global South”117. The notion of enemy, as we have seen, has also helped to 
shape European legal systems. Of course, we can admit that slavery created a 
particularly extreme variation: exceptional measures in the 19th century French 
legal system against certain forms of political dissidence were justified on the 
grounds that criminals were abusing constitutional liberties118, while in Brazil, 
slaves were a priori outside the guarantees of the constitution. In any case, we 
are always dealing with a variation. The concepts of double level of legality 
and exceptional legal regimes allowed us to articulate all these issues avoiding 
‘exoticisation’119.

The dynamics of exceptional regimes in the 19th century varied according 
to the different forms of interaction between code and exceptional statutes. As 
pointed out Massimo Meccarelli, “the French approach tended to elaborate 
emergency measures that reformed the code’s regulation; while the Italian one 
tended to maintain them as distinct normative bodies”. The Italian 1889 penal 

116 For example, T. Alves Júnior 1886, 844. 
117 A. Chazkel 2020, 110. 
118 M. Meccarelli 2011b, 478. 
119 I am using by analogy historian Renán Silva’s (2014, 59-61) reflection on the exoticisation 

of cultural differences in Latin America.
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code had been the result of a long process that aimed to affirm the right to punish 
as an “instrument at the service of individual freedom”. That is why it was so 
important to preserve it. In France, the 1810 penal code had already been originally 
conceived as a “war pact”, capable of adapting itself to the contingencies of this 
“struggle” and thus acquiring the features of a “code pénal progressif”120.

And the Brazilian case? Although we have only evaluated the exception-
al legal regime of slave control, for the period we have studied, the strategy of 
preserving the code that symbolised, in the 19th century imaginary, the refusal 
of the punitive model of the book V of the Philippines Ordinances in the name of 
a new liberal civilisation seems to have prevailed. The 1835 exceptional statute, 
for example, remained external to the code, the idea was not to update it, as in the 
French case. But the existence of slavery generated an impasse: separating all pro-
visions regarding slavery in a ‘black code’ did not sound like a good idea. There-
fore, some exceptional norms concerning slaves were grafted from the beginning 
into the text of the very civilized and liberal 1830 Criminal Code121.

The loud proclamation of liberties in modernity had its emancipatory role. 
But it is necessary to remember the other pole that constituted an elementary 
field of tension in penal liberalism: order122. To understand liberal legal orders 
–especially in their punitive faces– starting from the betrayals to the rules: this 
is the fundamental proposal of the historiographical categories double level of 
legality and exceptional legal regimes. If a ‘black code’ as a specific book 
of legal norms did not empirically exist in the 19th century Brazilian legal system, 
on the other hand, the notion of ‘black code’ as a metaphor could be a useful 
historiographical tool.
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